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Or THE 
Court of Common Pleas. 


Being an Hiſtorical Account of the Original In- 
ſtitution and Riſe of the antient Practice of 
the Court of Common Pleas; ſhewing by what 
various Regulations and Amendments the Mo- 
dern Practice of that Court hath been intro- 
duced; teaching in an eaſy and familiar Man- 
ner the Rules and Order of conducting the 
Plea through every particular Branch of the 

Practice. Interſperſed with curious Obſerva- 
tions on the Differcnce of the Practice of that 
Court and the Court of King's Bench. 
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THE 


PREFACE. 


XT the Inſtitution of the Court 

of Common Pleas, (as tell 
as of all other Courts of Fuſtice) 
there was eſtabliſhed a ſure Method 
or Form of Practice, whereby the 
Procedure of the Plea ſhould be 
conducted till it met with a final 
Determination: This Method or 
Form of Practice, however conſo- 


2 nant to the Rules of fuſtice, was 
not altogether free from Inconveni- 
encies; for by the artful Contri- 
Dances of evil-diſpoſed Perſons, the 
Authority of the Court was too of- 
ten turned to Oppreſſion, and its 
F-/nadulgences to Delay and Vexa- 
tion. This obliged the Juſtices of 
he Court to regulate and amend 
= the Practice in many Points, as 


a they 
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they ſaw Occaſion; nay, even the 
Legiſlature have ſometimes been 
forced to interpoſe their Authority 
to put a Stop to and 40-1 ee 
Miſchiefs as occurred in the Prac- 
tice. Thus by ſeveral Regulations 
and Amendments abmef every 
Branch of that Method or Form of 
Prattice, which was at firſt efta- 
bliſhed, is in a great Meaſure in- 
verted; and the preſent Method or 
Form of Practice fo eſſentially dif- || 
fers from the former, that the ori- | 
ginal Intent of its Inſtitution is 
with great Difficulty to be attained 
to, and a a Treatiſe of the {© 
Practice could be of little Uſe. \ 
It was upon this Account, and 
with a View to facilitate the Prac- 
rice of the Law, that our Author 
undertook this Mork; which he 
hath intitled The Hiſtory and 
Practice of the Court of Common 
Pleas. And herein he hath laid 


down 


The PREFACE. 
down the Manner. and Reaſons of 
Eſtabliſhing alreoſt every particular 
Branch of the Practice, which he 
hath traced from the Fountain 
Head, giving an Hiſtorical Ac- 
count of the ſeveral Alterations 
made therein ſince the Time of its 
firſt Eſtabliſhment : Then he de- 
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particular Branch of the Practice; 
and lays down the fundamental 
| Rales 6 which the Fudges directed 
| their Opinions in Matters relating 
to the Practice, with various Di- 
ſtinctions and Exceptions: And 
throughout this whole Work he ge- 
» nerally refers to Caſes in ſome of 
the Books of Reports for corrobora- 
ting his Ajſertions: Nor is he alto- 


King's Bench and E xchequer, but 
frequently compares the Practice 
of thoſe Courts with that of the 
Common Pleas, whereby the Prac- 
Nec 4 2 tice 


cends into the preſent State of each 


gether unmindful of the Courts of 
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5 The PREFACE. 
tice in general is rendred more 
perſpicuous and clear. | 
The Method which our Author 
hath here purſued (we are in Hopes) 
will in a great Meaſure advance 
the true Underſtanding of the Prac- 
tice of the Law, and anſwer the 
good Intent of our Author, who, © 
tho he might reaſonably expect great 
Advantage to himſelf in Compoſing 
a Treatiſe of this Nature for his 
private Uſe, yet (we haue the 
greateſt Reaſon to believe) had prin- 
cipally an Eye to the publick Good. 
And we have been adviſed this lit- * 
le Treatiſe will be of ſingular Uſe 
to all the Profeſſors of the Lato: 
Mherefore toe were prevailed on to 
communicate it to the Publick; and 
beſides, wwe hold it to be of the ut- 
moſt Importance to the Honour of 
the Law, that the Channel, through V 
which it is convey'd, ſhould run 
pure and undiſturbed. e 


THE 
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INTRODUCTION. 


Enzland, we muſt conſider it un- 
der a fourfold Period. 

Firft, At the Coming of the firſt Sax- 
on before they were civilized, which 
was in the Clans and Troops, and is al- 
ready deſcribed in the Hiſtory of the 
Feuds. | 
\. Secondly, Their Erection into a firm 
State and Kingdom under Alfred. 

Thirdly, The great Alteration at the 


T O underſtand the Conſtitution of 


!. Conqueſt. | 


 Fourthly, The preſent Scheme and F- 


ſtabliſhment of the Law, begun by Ed- 


ard the Firſt, 


We ſhall begin with the Second, 
'(viz.) the Erection into a firm State and 
Kingdom under Alfred. 


Ihe mean Order of Government, by 
which Alfred civilized the Emgliſh, was 


making the Men of ſeveral Clans Com- 


purgators of each other, whereby each 
| a 3 Clan 
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Clan was turned into a Decennary: And 

the Reaſon of doing it was thus: ö 5 
He took from the People a Power of 
eleting a 'Thane, and appointed them 
himſelf; and according as the People of 
| the ſame Manors cohabited together, he 
18 divided them into Shires; over every 
| Shire was the Earl, which was the proper 
Thaniſt of the Clan; for by the Brehan 
Law the Caput Comitatus was in the el- 
deſt and moſt worthy, the Earl of the 
County, and his Shire-Reeve was to ar- 
ray all the ſeveral Perſons within his 
Shire; and therefore the Perambulation 
was through the County twice every 
Year, in which the Shire-Reeve made the 
civil Array of all the men in the county; 
which was uſually done after Michael- 

mas and Lady-day; and if any Perſon . 
was found that had no Compurgators, he 
was put into Priſon till he. could obtain 
ſome Decennary to admit him. 'The Earl 
or Sheriff on theſe Law-Days were uſed 
to give in Charge the ſeveral Articles of 
the Crown-Law ; and if any Perſon was 
guilty of the Breach of any of them, he 
was delivered up by the Compurgators ; 
fo that the Saxon Law conſiſted of the 
| ſeveral Articles that were given in Charge 
fl at the ſeveral Torns; and the Kings at 
their ſeveral Acceſſions publiſhed by Pro- 


clama- 


i 

| 
4 
> i 
[1 
|| 
: 


ww 
£ 
W909 — ect. ct = 


INTRODUCTION. 


clamation their ſeveral Laws; as appears 
by Lambert's Saxon Laws under the re- 
ſpective Saxon Kings. 


Where there were ſeveral Clans in one 


Shire, the Earldom was placed in the 
Perſon who had the greateſt Claim in 
Number and Riches; but if there were 
other leſſer Clans not under the ſame 
Head or Confiny, they were divided into 
Satrapia's, or Hundreds, and the Lords of 
ſuch Satrapia or Hundred arrayed his 
own Men, which were therefore Leets, 
and ſaid to be taken out of the Torns; 
and in this Array the Articles were given 
in Charge as at the Torn in Burroughs; 
where there were great Number of Men 
in walled Towns, they were arrayed by 
the Confinies and Heads of the Clan 
within the Town; and therefore every 


Ward had its proper Aldermen , who 
were choſen and not impoſed by the 


Prince, | 

In every Decennary there was a Præ- 
poſitus or Conſtable choſen in the Torn, 
and reſpective Leets, who was Head of 
the Decennary during the Year; theſe 
were thoſe that had the Staff; and there- 
fore ſometimes called Borſholders, Ti- 
thing-men and Headborough, as the Head 
of the Decennary, | 
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Theſe in the County at large, were 


choſen in the Torn, before the Earl or 


Sheriff, and in the Leet before the Lord 
or his Steward; in the Burroughs they 
were choſen before the Aldermen in 
their proper Ward, which was called the 
Ward-mote; and the Aldermen did them- 
ſelves annually chuſe their Head or Præ- 


pPoſitus; becauſe being ſeveral in their re- 
ſpective Wards it was neceſſary that there 


ſhould be one Head in each Townfhip; 


and therefore there was an annual Ma- 


giſtrate among the Aldermen, who made 
up one Decenna in each Town, and their 
Præpaſitus was the Conſtable, or Head 


of ſuch Decenna; the Laws were made 


at the Vitenagemotes, which was a ge- 
neral Court of the whole Kingdom, as 
the Torns were of the Countics. 

The Tens were the Folc-motes, and 
to them were ſummoned all the Decen- 
nary of the Counties, unleſs in Leets, to 
which they ſummoned the Burroughs of 


the reſpective Countries. 


To the Witenagemote were ſummoned 
the Earls of each County, and the Lord 
of each Leet; and likewiſe Repreſenta- 
tives of the 'Fownſhip, who were cho- 
ſen by the Burghers of the Town; and 
they appeared by the King's Writ out of 
his own Court at the Mitenagemote once 
5 a Lear 
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e a year at the leaſt, and generally twice, 

r (iz. ) about Eaſter and Michaelmas. 

d Ihis Law of the Decennary continued 
1 ſometime after Milliam the Conqueror 
came over, and there is a Shadow of it 

2 till this Day; for when the People grew 
numerous, it was impoſhble to put every 

- Man into a Decennary; and therefore 

= on the leaſt Offence given they made 


© _ them find Sureties, which by the Saxon 
; _ Law was previouſly found. So where 
j= any Perſon was charged with a Debt, he 
0 * might purge himſelf by his proper Sure- 


Tr ties, and was the Original of the Law- 
d Wager. | | 
© © The Torn perambulated twice every 
> _ Year through each Hundred, (unleſs there 
8 was a Leet, from whence the Sheriff was 
7 excluded), and twelve Men were im- 
d _ panelled to inquire of all Offerses, ſo that 


the whole Inqueſt might not come from 
o one Decenna; and it ſeems, that if any 
f _ Perſon was preſented by the Jury of his 


> Hundred, he was to purge himſelf by his 
d Ordeal, in the Room of which the pe- 
d I tit Jury was ſubſtituted after the Con- 


= ueſt; and if there was Favour or Af- 
* tion ſhewn by the Sheriff, or the Stew- 
d ard, there was an Appeal to the King's 
f © Court; and it appears by the Mirrour, 
e chat Alfred animadverted very ſeverely 
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INTRODUCTION. 


on the Judges of Courts that had been 


guilty of Injuſtice. 
When the Conqueror came in, every 


Perſon found in Arms againſt him for- 


feited his whole Eſtate, in which he 
placed his Normans, and compelled all 
thoſe who were not in Arms againſt him, 
to take out Patents of their Lands to 
hold of himſelf: In order to this he 
made a general Survey of the whole 
Kingdom, which was called Domeſday ; 


and from that Time it is, that we have ſuch 


an Innovation of the Law in this Period ; 
and whereas the Saxon Property was ei- 
ther Alodia, which the Ciovihans call 
in ſolido, and deſcended to all their Chil- 
dren and Collaterals, and was by them 
called Bockland, and was held by Char- 
ters; which was originally invented by 
the Clergy in ſecuring Lands to their 
Monaſteries; or elſe Folcland , which 
were Eſtates for Life at moſt, and was 


held by Vaſſals from the Great Lords by 
certain Services, or Works; or clſe were 
Earldoms of Countries, which were held 


by the King without ſpecial Charter for 
the Gathering in of his Profits, and Ad- 
miniſtration of Juſtice, and were gene- 
rally for Life, unleſs forfeited for Miſ- 
demeanor, and often granted to Chil- 


All 
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All theſe the Conqueror made feudal, 


and to hold of himſelf hereditarily, ge- 
nerally by Knights-Service, which had 
the Fruits of Wardſhips, Marriage, and 
: Relief, that he might keep up the De- 
pendance on himſelf. 


When the 'Townſhip had Lands, and 


> ſubſcribed before with a Provoſt or May- 
Or, as the City of London and Cinque 
Ports, there the Conqueror gave to ſuch 
and their Succeſlors, by the Tenure of con- 


tributing a reaſonable Tribute towards 


the Wars. 


He alſo confirmed to the Monaſteries, 


and to the Biſhops, Lands either in 
' Frankalmoigne, or per Baroniam, ac- 
: cording as the Charter runs. 


From hence it was, that al! Lands 
were held mediately or immediately from 


the King, becauſe every Body was obli- 
ged to paſs Patents for their Eſtates; 
and this the Conqueror made to be held 
by Fealty, that even the Property of 
their Eſtates might depend upon their 
= Allegiance to him. This prevailed every 
- where ſave only in Kent, where amongſt 
other Cuſtoms they had that of the Fa- 
ther to the Bough, and the Sou to the 


-* Plough, which firſt extended to ſave them 
from all Forfeitures; but afterwards was 


2 conſtrued to extend to Felony only; and 


theſo 
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theſe Privileges were to Kentiſh Men by 
the Grant of Milliam the Conqueror. 
Whether they oppoſed him and made this 


an Article of their Submiſſion, or whe- 


ther it was an Act of Grace obtained by 
Lanfranc, Archbiſhop of Canterbury, and 
Odo Biſhop of Bayeux, who were ſettled 
in Kent, 1s uncertain.. | 

'Thoſe that held immediately from the 
King were called his head Tenants in 
Capite, as holding from the Head of the 
Government, and gave out Under-Char- 


” ters to their Vaſſals; but ſtill they were 


under Subjection to the King, and upon 
any Treaſon committed, the Feuds were 
forfeited to the King, and not to the 
Lords, becauſe they ought not to receive 


any into their Lands, but what wer 


faithful to the King. | 
In the Court he altered the Manner 


ol Proceeding; for in the Saxon Times 


in the J/itenagemote, all Matters both ci- 
vil and criminal were then debated, as 
likewiſe the Revenue; but for civil and 
criminal Matters they were only a Court, 
in the firſt Inſtance, for Facts ariſing with- 
in the County, where they ſat ; but by 
Way of Appeal from the Injuſtice of o- 
ther Officers they heard Cauſes from all 
the Countries. But Milliam the Conque- 
ror culy cauſed the States to * 

im, 
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INTRODUCTION. 
him, and had not thoſe annual Parlia- 


ments, fearing that being all Emnglifþ* 


they might prove dangerous; but he eſta- 
bliſhed a conſtant Court in his own Hall, 
made up of the Officers of his Palace, 
and they tranſacted the Buſineſs both cri- 


minal and civil, and likewiſe the Mat- 
ters of the Revenue; and as they fat in 
the Hall they were a Court criminal, 


and when up Stairs a Court of Revenue; 
the civil Pleas they heard in either 
Court. 

Theſe Courts conſiſted of the Juſtici- 
arii, that were in Nature of Preſident, 
and called Capitalis Juſticiarius totins 
Angliæ; twas C who chiefly determin'd 
all Pleas, and with him fat the Chan- 
cellor, the "Treaſurer, Conſtable, Mar- 


ſhal, Serieſcal, and the Chamberlains. 
No Cauſe of Conſequence was deter- 


mined without the King's Writ; for even 
in the County Courts, of the Debts, 
which were above 405. there iſſued a Ju- 
fticies to the Sheriff, to cnable him to 


hold ſuch Plea, where the Suitors are 


Judges of the Law and FaR. 

So likewiſe the Writ of Right iſſued 
out to enable the Lord to hold Plea of 
Lands within his Juriſdiction, for it grew 
a Maxim among the Normans, that no 
one could hold Lanas without the King's 

Patent, 
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Patent, nor Plea above 40 8. without be 
King Writ. | = © 

Theſe Writs were teſted by the Fuſti- Þ 
ciar, and generally returnable into the 
King's Court, and wherever the Court 


ſat either in Aula Regis, where they ſat ? | 
on the criminal Side, or on the Reve- Þ? | 
nue, which was above Stairs; if the Writ 7 - 


was returnable at either of thoſe Sit- 
tings, as the Party appeared they pro- 
ceeded to hear the Cauſe, and give their 
Judgment, and the civil Proceedings were | 
minuted by the Officers attending, eiter 
in the criminal Court, or in the Reve- * 
rue; fo that civil Pleas are formed both * 
in the Sovereign Eyre of the King, and 1 
in the Exchequer. 1 
Though both the Civil and Criminal 
Buſineſs was diſpatched by theſe Officers, 
yet they had ſome Buſineſs that was pe- 
culiar to each of them, the Juſficiar 
preſided in the Court as the Head, and 
therefore called Capitalis; all Patents 
were formed by the Chancellor, and the 
Seal put to them, and he had the Cuſto- 
dy of the Seal of the Court both for 
Writs and Patents; all Manner of Ac- 
counts were chiefly audited by the Trea- 
ſurer; and therefore in his Office the great 
Roll now called the Pipe-Roll, was 
made up, and was a Rent-Roll, of the 
4 King's 
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King's whole Eſtate; from thence they 
ſent Extracts, now called the Summons 
of the Pipe to each Sheriff, who was his 
Bailift in each County to gather his Re- 
venue, and the Sheriff came in and ac- 
counted at Mz:ichaehnas and Eaſter, and 
brought in the Money from each Baili- 
wick; the Sheriff let the King's Demeſnes, 
and likewiſe gathered his Rents and 
Fines all but the Wardſhip and Eſ- 
cheats, which belonged to the Eſcheator, 
a proper Officer appointed for that Pur- 
poſe in every County. 

The Sheriff accounted likewiſe for the 
Profits of his Torns, Hundred Courts, 
and Wapentakes, and ſometimes they 
formed them at a certain Rent for the 
2 King. | | 
> To the Conſtable and Marſhal chiefly 
» belonged the Care of Matters of Ho- 
> Nour, War, and Peace; and therefore all 
Foreign Facts committed by the King's 
Subjects were referred to them to deter- 
mine according to the Law of Nations 
2 and of Arms. 

From the Beginning of the holy War, 
which was ſoon after the Conqueſt, there 
was a common Law of Nations and 
Arms that went through all Chriſten- 
dom, and the Honour of Knighthood 
was univerſal, So likewiſe in my” 
1 the 
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the Firſts Time, the Laws of Olcron; 
tranſcribed with ſome Variation from 
the Lex Rhodia, was brought into this 
Kingdom. a 
The Common Law of Nations and 
Arms was ſuppoſed to be beſt known to 
the Conſtable and Marſhal as attending 
the King's Armies; and therefore theſe 
Matters were referred to them. 
The Quarrels and Diſputes between 
the King's menial Servants were deter- 
mined by the Seneſchal and Marſhal. | 
The Marſhal was alſo to keep Priſon- 
ers, and take Care that no Indecency was 
committed in the King's Houſe. ] 
The Chamberlains were to count the! 
King's Money, as it came in and iflued - 
\ 


out of the Treaſury. 
The King's Sovercign Eyre or Court 
removed with the King wherever he 
went, and wherever he went the Torn 
in that County ceaſed, 1 
On coming into any County, all Mat- \ 
ters depending in the Torn were brought 4 
into the Eyre, and when there, the Re- P 
cord was never afterwards parted with; 7 
but becauſe the Eyre was only ambula- FF © 
tory in the County where the King re- E 
moved, they found it neceſſary that there I; 
ſhould be Fyres that ſhould go to the tl 
Circuits, through the ſeveral Counties in © 
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INTRODUCTION, 


England; and theſe in the Circuits ſu- 


perſeded the Torn, wherever they came, 


1 and tranſacted all Manner of Civil and 


Criminal Buſineſs. 

They went the Circuits from ſeven 
Years to ſeven Years; and thus the Ju- 
ſtice of the Nation ſtood till about the 
Time of the Barons Wars. 

When the Court received any Plea, if 
it were Matter of Fact, it was tried 
by a Jury of the County, impanelled be- 
fore the Haſticiar, or by the Law Wager 
in Debts upon Simple Contract; for they 
thought, if the Plaintiff truſted to the 
Honeſty of the Defendant in lending his 
Money without Specialty, he ought to 
truſt his Conſcience in the Diſcharge; 
but if it was denied, then the Witneſles 
were joined with the Jury to atteſt the 
Truth of the Deed; this was according 


to the feudal Inſtitution; the Pares Curtis 


ſigned the Inveſtiture, and, wherever it 
was queſtioned, atteſted it; therefore in 
all Pleas of Land the Method was to 
produce the Inveſtiture ſigned by the Pa- 


| res Curtis; but where the Inveſtiture 


could not be found they joined Iſſue by 
Battle; and therefore on the Writ of 


Right, which was often the Saxon Form, 


the Defendant had his Choice to try it 
either by a Jury, or a Battle; but be- 
1 cauſe 
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INTRODUCTION. 
cauſe the Battle was of uncertain Event, 
the Aſſiſes were afterwards invented. 
The Battle ſeems to be a very uncer- 
tain Way of trying Property; and there- 


fore it was in the Defendant's Choice, 


who was in Poſſeſſion, whether he would 
try in that Manner or not; and if he 
could produce his Inveſtiture, he was ſure 
to prevail coram Paribus; and if any 
Perſon was got into Poſſeſſion by forcible 
Diſlcifins, they removed ſuch Treſpaſs in 
the Torn by an Inquifition, that fo he 
who had Ju of Wagons might de- 
fend the Title in the Action; but becauſe 


the Trial was to be per Pares, the Sove- | 
reign Eyre ſeldom took Conuzance of 
Cauſes out of the Counties; and there- 
fore it was neceſſary to ſend Juſtices in | 


Eyre, that the Cauſes in each County 


might be tried; if they did not take Co- 
nuzance of Cauſes out of the County | 
where the Court ſat, they were forced 
to ſend Inquiſitions to Sheriffs, and after- | 


wards to Juſtices in Eyre to try the 
Fact, and afterwards to ſend it into the 
King's Court. w_ 

On the Criminal Side, Crimes were 
preſented on Articles of Inquiry, as in the 
Saxon Times, but they did not on ſuch 
Preſentments put them to their Ordeal, 
but introduced a Petit Fury in the Stead 
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INTRODUCTION. 
to try the Prifoner, and therefore the Pri- 
ſoners did not uſe to produce their Evi- 


dence to the firſt Jury, as they had for- 


. 
. 


mnerly done, when they were put to their 


Ordeals. 

From thence they only gave the Grand 
Jury ſuch Evidence as was ſufficient to 
accuſe. 'This was a great Reformation of 
the Law; for in the Saxon Times the 
greater Offences were tried by the Ordeal, 
and the leſſer by Compurgators; both of 
which were inſufficient Methods of deter- 
mining Caufes ; and therefore the chang- 
ing this into a Petit Jury was of great 
Advantage. When theſe Judges in Eyre 


Iiuerant returned, they lodged their Re- 


cords in the King's Court of Exchequer, 
many of which ſtill remain; and for the 


Fines and Amerciaments, which were in 


ſuch Courts, Proceſs went from the Ex- 
chequer; and therefore on the Diviſion 
of the Courts the Record of the Fines 
and Amerciaments were kept in the ſe- 
veral Courts, and only Extracts out of 
them were tranſmitted into the Exche- 
uer. | 
l But the Juſtices in Eyre had a larger 
Authority than any of the other Courts; 
for when the Cauſe concerned the King's 
Revenue, they could give Day into the 
King's Sovereign Courts. So that the 
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Juſticiarii Itinerantes were ſuppoſed to 
communicate with the Juſticiarii Reſi- 
dentes, and to ſupply their Places in all 
the Countics where the Sovereign Eyre 


was not, 


As the Torn was ambulatory through 
the whole County, ſo the King's Court 
originally perambulated thro' the whole 
Kingdom; and after the Conqueſt, when 
the King diſcontinued the Method of ma- 
king their Circuits thro' the whole King- 
dom, they then appointed Juſtices in 
Eyre, who went in their Stcad with a 
delegated Power, but were always e- 
ſteemed Part of the King's Court exer- 
ciſing their Juriſdiction within the Coun- 
ties; but being no more than a delegated 
Power, there was ſtill a Writ of Error 


from them before the King himſelf, and 


in the Palace of J/eſtminſter, where was 
the Seat of his chicf Reſidence, there 


were Reſidentiary Juſtices, who heard 
and determined all Cauſes in the King's 


Abſence; but there were often Com- 


mands given to bring ſuch Plea before 


the King himſelf. 

The Juſtices in Eyre had ſeveral Arti- 
cles, which they gave in Charge, and 
proceeded upon, and Lords of Liberties 
came the firſt Day and made their 
Claims, and they might hold Pleas 
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INTRODUCTION. 


within their Franchiſe at the ſame'T ime, 
and that the Juriſdiction of the Eyre 


might appear, and when the Charters 
were loſt, thoſe Claims were allowed as 


Evidence of their Franchiſe, 

The Marſhal (as has been ſaid,) being 
to take Care of the Prifoners, did attend 
the King's Court ; but when the Juſtices 
became ſtationary, there was likewiſe a 
— Priſon, which they called the 

cet, | | 


The Juſticiar of England's Power was 


that, which united the King's Court un- 


der one Head, and being ſo great an Of- 
ficer he was dangerous to the Govern- 


ment, and obnoxious to the Baronage, 


towards the End of the former Period. 


Teffry Peterſon made Juſticiar totius 


' Regni, and continued till 15 John got 


ſo great a Power, that he became un- 
| ealy to the Crown. So that King John, 


from his Death, ſwore he then began to 


be King of England, and though there 
were two Fuſticiars afterwards in his 
Reign, they continued but for a ſhort 
Time; for Peter de Rocher was not long 
in his Office, and being a Poitivin was 
not grateful to the Engliſb, and ſo to 


* Hugo de Burgo, it is uncertain, whether 
© he was FJuſticiar, or not. 


It 
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It plainly appears. King John had a 
Deſign. to 1 aſide the Power of the Ju- 


Bicior ; and therefore he readily granted 


an Article in the Grand Charter, that 
there ſhould be Reſidentiary Juſtices, and 
that Common Pleas ſhould not follow 


his Court, but be held in ſome certain 


Place: Whereupon a Reſidentiary Court 
was eſtabliſhed at Weſtminſter as a ſtand- 
ing Seat of Juſtice ; for the Determina- 
tion of ſuch Pleas as were merely Civil, 
and belong to the Subjects between 
themſelves; and thus began that Court 


now called the Common Pleas. 
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CHAP. I. 
Of the Court. 
| | 1 Stile of this Court is, PLACITA 


apud Weſtmonaſterium Coram Petro 
King milite, & Sociis ſuis Juſticiariis 
Domini Regis de Banco, de Termino Sanfti Mi- 
chaelis Anuo Regni Domini Georgii, Dei Gratia 
Magnz Britaniæ, Franciæ & Hiberniz Rex, Fidei 
Daene, Cc. ſecundo. And becauſe all Civil 
- ” Cauſes 
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Cauſes between Subject and Subject were to be 
determined there, therefore this Court was (tiled 
Communia Placita, or Common Pleas: And the 
Word Pleas antiently ſignified the Convention of 
States in Campis ; and becauſe in thoſe Conven- 
tions of the States, all Cauſes were heard, de- 
bated and determined, therefore by Corruption 
they got the Name of Plzas from the Court 
where they were decided; and therefore the 
Court, that was particularly erected to hear and 
determine Civil Cauſes, was called the Court of 
Pleas. 5 
This Conrt's Authority is founded on original 
V/rits iſſuing out of Chancery, which are the 
King's Mandates for them to proceed to deter- 
mine ſuch and ſuch Cauſes; for it was a Maxim 


among the Normans, that there ſhould be no 


Fict 58. 


Britton 26, 


Proceedings in Common Pleas, without the King's 
Writ; and therefore a Writ always iſſued to 
warrant this Court's Proceedings, and thoſe iſſued 
out of Chancery ; becauſe when the Courts were 
but one, the Chancellor had the Seal ; therefore 


when they were devided he ſealed all original 


Writs by this Method; and the Seal was a Check 
on the other Courts to know what Cauſe was 
there, and likewiſe that the Fines for having 
Jultice in the King's Court ſhould be anſwered 
in Court, before there were any Proceedings ; 


and therefore Fleta ſays, Dum tamen warran— 


tum per brevium Regis Cognoſcendi, nam fine war- 
rants Juriſdiftionem non habent neque Coer- 
tionem. 8 ; 

And Britton ſays, on the Eſtabliſhment of 
this Court, that they ſhall plead. ſuch Common 
Pleas as we ſhall command them by our Writ, 
ſo the Proceedings on our Writs may be recorded. 

. But 
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* bf the Court of Common Pleas. 
But this is to be underſtood when the Cauſe 
is to be between common Perſons; for when an 
Attorney, or any Perſon belonging to the Court 
is Plaintiff, he ſues by Writ of Privilege; and is 
*ſved by Bill, which is in Nature of a Petition; 
both which originally commence in the Common 
Peas, and have no Foundation in Chancery. 
There are two Sorts of Writs, viz. Breve 


the Time, Place and Demand, very particularly; 
the other contains only a general Complaint, 
without the Expreſſion of Time or Damage; as 
the Action of Tres which might have been 
gat any Time done, and was intended to defend 
the Eſtate it ſelf againſt the Invaſion of the 

Neighbours, and ſeems to have been thus ge- 

gnerally allow'd before the Diſtinction of Bounds ; 
and therefore the Vill only was alledged where 
the Treſpaſs was ſuppoſed to be done, and the 

laintiff might count of any Treſpaſs committed 
before the Suing out of the Original. 

Every Thing, that comes within the Compaſs 
of the Writ, may be comprehended within che 
Declaration; but the Declaration can't in any 

Manner be extended beyond the Writ; for in this 

the Common Law ditters from the Civil Law; 

they begin with a Libel, from thence there iſſued 

Ja Citation mentioning the Plaintiffs and Defen- 

dants Names, and the Names of the judge; 

and the Apparitor having cited the Party, he 
was to take out a Copy of the Libel. In the 

I beginning he had ſolemnes forme, ſo that they 

held qui Cadit in Libella Cadit in Cauſa; but 

aſterwards they changed it with Leave of the 

Court: But there could be nothing of this at 

Common Law, where the Chancery iſſued the 

at B 2 Writ 


nominatum & Innominatum ; the firſt contains 
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Writ, which gave the Common Pleas liberty to 
proceed; and therefore they could not alter or 
change the Nature of the Action, becauſe the 
original Writ was the Ground of the whole 
Proceedings; ſo that whatſoever could be com- 
priſed in the Writ, however multiferious, might 
be compriſed in one Declaration; but whatever 
could not be contained in one Writ, could not 
be comprehended in the Declaration, becauſe 
this was to be conformable to the Original. 

Theſe original Writs were contained in the 
Regiſter, which was a Book preſerved in the 
Chancery, where the Forms of the Writs, as well 
thoſe that were brought from Normandy, ay 
thoſe which were added by Maſters, were tran- 
ſcribed ; and they divided the Writs relating to 
Lands into Droitural and Poſſeſſory; and Perſo- 
nal Actions into Actions Ex contrattu, & Ex 
delitto. Under Ex contractu was couched Debt, 
which was to reſtore the ſame in Numero; and 
the other the {ame in Specie, or Damages; ang 
alſo Actions of Account, Covenant and Annuity, + 
c. Actions Ex delifio were either for Treſ- 
paſſes founded on Form, which were Treſpaſſes 
vi & armis; or upon Fraud, which were Ac- 
tions upon the Caſe. 

LT hele, whether they were the beſt Diviſions 
that couid poſſibly be formed, yet gave the 
Rule of what could be contained in one Decla- 
r | 
Ry. Thus Debt on an Obligation and on a Mu- 
2 Tin. tuatus may be joined, becauſe the Writ is ge- 4 
dure in Action neral ; and the Declaration upon both will be 
97 viſter 139. Wattanted by the Authority given in the general 
-H.7.4 Words in the Writ; ſo you may join Debt and 
2 We Detinue in the lame Writ, becauſe there are 
_. | | Writs 
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of the Court of Common Pleas. 3 


Wirits in the Regiſter, in which both are com- 


priſed in the ſame Writ; you may join Debt 
upon a Leaſe, and for Cloaths, they being in 
the Words of the ſame Writ; but Debt and 
Account, or Debt and Treſpaſs, can't be joined. 

Several Treſpaſſes may be joined, becauſe 1 Vent. 365. 
they likewiſe may be compriſed in one Writ ; 153.228. | 
and fo ſeveral Actions on the Caſe, where the con. 
Caſe is of the ſame Kind, may be joined 3 AS an 2 Fo 
Actfon for a Fraud on the Delivery of the Goods, 
and on the Warranty of the ſame Goods, being 
both on the Contract; ſo againſt a common 
Carrier, on the Cuſtom of the Realm, and Tro- 
ver may be joined, becauſe both on the Tort, 
it being a Violation of them not to deliver the 
Charge. 

But an Aſſumpſit and Trover can't be join'd ; 1 Lev. 191. 
for the Mutuatus was tuned into the Aſumpf! ; 3 
yet it is ſtill on the Contract, and different in its 1 Sid 244. 
Nature from a Tort; and ſo they have never * Keb. 270. 
conceived one Writ on Caſes ſo diſtin& as on a 
Contract and a Tort, which tho' they come 
under the general Head of Actions on the Caſe, 
yet are more diſtin Caſes than Debt and Ac- 
count, which cannot be joined. 

The true Reaſon why an Action may, or may 
not be joined, is not the Difference of the De- 
fendant's Pleas; for if that was the Reaſon, they 
could not join a Debt upon Obligation and a 
Mutuatus ; for the general Iſſue upon Obliga- 
tion is non eſt fact', and upon a Mutuatus, Nil 
debet ; but the one Reaſon of joining Actions 
ſeems to be, where the Proceſs and the Fine 
upon the Original are of the ſame Sort. Now 
in Debt the old Proceſs was Summons, Attach- 
ment, and Diſtreſs; and there was no Capias, 


B 3 becauſe 
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becauſe the Man that commited a Tort might 
be ſuppoſed to fly from Juſtice ; now as ſoon as 
a Writ was returned it was filed, and then the 
Philazer was to iſſue Proceſs upon that Writ ; 
and therefore they were to continue the Writ, 
ſo that the Philazer upon every Writ might iſſue 
his proper Proceſs. There were likewiſe Fines 
upon e in Debt upon the taking them 
out, which were in the Nature of Compoſitions 
for private Perſons ſuing in the King's Courts, 
in order to have the belt and moſt ſpeedy and 
proper Juſtice; but the Fines upon Treſpaſs 
were not upon taking out the Writs, but they 
were according to the Nature of the Tort iti 
the Judgment ; and hence it was, that all Mat- 
ters of Debt might be put in the ſame Action, 
becauſe the Fine upon the Original was in Pro- 
portion to the Sum demanded ; but they did not 
mingle Debt and Treſpaſs, becauſe the Fine upon 
the Treſpaſs was in the Judgment; alſo the 
Judgment in Debt and Treſpaſs was difterent, 
and therefore they could not be mingled in the 
ſame Original; for upon the Action of Debt 
they had only an Amerciament which was af- 
feered in the County ; but upon Treſpaſs the 
Court ſet a Fine, and levied it by a Capiatur. 

Theſe Writs were delivered to the Sheriff, 
who was the King's Bailiff in every County, and 
to be by him returned into the Common Pleas ; 
but the Sheriff before the Return of ſuch Writ 
was obliged to take Pledges of Proſecution, 
which, when the Fines and Amerciaments were 
conſiderable, were real and reſponſible Perſons, 
and anſwerable for thoſe Amercements ; bur 
thoſe Amercements being now ſo inconſiderable, 
there are only formal Pledges entered, viz. Jo- 

hannes 


of the Court of Common Pleas. 


1 haunes Doe and Richardus Roe; but there is a 
1 Difference in Treſpaſs and in Debt; for in Treſ- 


paſſes the Attachment on the Goods is the firſt 
Proceſs by which the Defendant is hurt, and 
therefore the Writ commands that the Sherift 
ſhould firſt take Pledges before he executes the 
Proceſs; but in Debt they begin with a Sum- 


37 mors, and the Party is not injured in the firſt 


Inſtance; and therefore there is no Command in 
the Writ to the Sheriff to take Pledges ;- but 
unleſs he does, there is not ſufficient Authority 


from the Return to warrant further Proceſs, un- 
© leſs Pledges be put in above, as in the King's 
Bench they always do on the Bill; the Reaſon 


why Pledges were not taken in Chaucery, but 
committed to the Sheriff, was that he living in 
the County was ſuppoſed to know who were 
ſufficient Security, and being to levy the A- 
mercement afterwards, they were to take ample 


© Security for them. 


The Original is returned to the Cuſtos Bre- 


® viam, who is the Common Pleas Officer ap- 
pointed to keep them, that ſo that, which was 
an Authority for the Court to proceed, might 
be lodged with a certain Officer, in order that 
ſuch Authorities might be always forth-coming ; 


and therefore to keep theſe Returns was his only 
Buſineſs. 


7 


Theſe Writs have fifteen Days between the Booth z. 


Teſte and Return, excluſive of them both, in 
order that there may be Time for the Sheriff 
to make the Summons, and that the Party 


might come up, tho' it were in the remoteſt 
Part of England, 
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The Law Days, which were formerly from 
three Weeks to three Weeks in the Saxon 
Courts, are now reduced into Terms, which 
are all one Day. That the Buſineſs of the Seſ- 
ſions might be tranſacted at once in the King's 
Courts, the Terms were ſo appointed in Winter 
and Summer, as that proper Vacations were 
left for Holy-days, for Seed-time and Harveſt, 
and for the Juſticiarii Refidentes to keep the 
Aſſiſes in the Counties after Hillary and Trinity 
Term, which are called Iſſuable Terms. 

The Terms themſelves were divided into ſe- 
veral Return-Days, and the Writs were to be 
made returnable at each -” thoſe Days, and In- 
terſtitia were then made, that the Buſineſs of 
one Return might be diſpatched before that 
of another began; and therefore Fleta, fol. 86. 
ſays, Et paid eſt quod Juſticiarii de utro- 
que banco placita ad unum diem adjornata per- 
fictant autequam de placitis Diei ſequentis quic- 
quam pl'itare incipiant, hoc tamen excepto quod 
Eſſon illius diei ſupervenientis admittantur G- 
adjaceantur & reddantur, | 
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BHAP N 
a Of Proceſs. 
4 | © om is twofold, (viz.) Real and Perſonal. 


Firſt, 
3 Real. This was a Summons to make the Te- 
- nant appear at the Lord's Court, and after- 
Wards, when the Procels is to be returned into 
the King's Court, if the Party did not appear, 
or ſend an Excuſe to the Lord's Summons, to an- 
ſwer in a Plea of Lands, this was reckoned a 
= Breach of Feudal Duty; becauſe he was obli- 
ged to attend his Lord's Court, fo that the 
Lands in Queſtion were immediately ſeized in- 
to the Lord's Hands; and if he did not appear 
on that Seizure, they were by Judgment award- 
= ed to the Demandant, as the Perſon taking on 
> himſelf the Feudal Duties which the former Te- 
> nant had refuſed : But if he come in on the Sei- 
ure, he might excuſe his own Appearance, 
either by ſhewing that the Bailiff of the Court 
had not ſummoned him, or Inundation, Tem- 
pelt, Impriſonment, or other invincible Neceſſi- 
ty, that his Non-appearance was not Want of 
Duty in him. | 
= And if after Appearance, he made Defau't at Booth 21. 
2 Day given, Proceſs went out to ſeize his Lands; 1 25. 
and if he did not appear on the Seizure, and ex- 
X cuſe his Default, it was a Breach of Duty in him, 
and his Lands were adjudged to the Demandant. 
When the Lord remitted his Right to the 
FX King, and it came to the King as Lord Para- 
mount, the Proceſs in the King's Court was form- 
ed in the Feudal Courts below, and therefore the 
Mag- 
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 Maguum Cape, (i. e. Grand Cape) iſſued to ſeize 


the Lands into the King's Hands, and to war 

the Defendant to come to excule his Default : 
If he did not on the Return appear, and 
ſave his Default by ſhewing he was not ſum- 
moned, or ſome invincible Neceſſity, as afore- 


aid, Judgment was given for the Demandant, 


unleſs he releaſed the Defaults; and then the 


Grand Cape was no more than the firſt Sum- 


mons, and the Demandant declared againſt him 


as if he had appeared on the firſt Summons. 


This was often done, when there had been any 
Fault in Summoning the Tenant ; but if the De- 
mandant juſtified on his Default, and the Tenant 
ſaved his Default, the Writ abated; becauſe he 
puts the whole Cauſe on the Tenant's Failure in 
his Feudal Duties, by not attending the Court: 
If after Appearance, Day was given, and the 


' Defendant made Default, a Petit Cape went out 


to ſeize the Lands, and for the Tenant to hear 
Judgment; and if on the Return, the Defen- 
dant did not ſave his Default, by ſhewing an 
invincible Neceſſity, Judgment was given for 
the Demandant, becauſe this was a Breach of 
his Feudal Duty; but when the Tenant appear- 
ed and prayed an Imparlance, if he made De- 
ſault, there ſhould not be a Petit Cape iſſued, 
but the Lands ſhould be ſeiſed, becauſe it was 
a Day given him at his own Expence. 


Second, 
Perſonal. According to the antient Inſtitu- 


tion the Sheriff was to ſummon; and this was 


done either Perſonally, or elſe the Summons was 
left at his Houſe; and therefore the Sheriff was 
to return either Summoneri feci, or Nil habet in 
Balliva mea per quod Summoneri poteſt; on this 

Summon: 
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of the Court of Common Pleas. 


Summons the Party either appeared or eſſoined, 
or made Default; if he appeared, they proceed- 
ed againſt him, and the Defendant pleaded ; of 
which hereafter. 8 

There is an Officer in the Court, that is called 
the Clerk of the Eſſoins, and he keeps the Roll 
on which were entered the Eſſoins; and if the 
Deſendant on this Roll has a Day given him to a 
ſubſequent Term, he can't enter his Appear- 
ance of the Term in which the Excuſe is given; 
for the Plaintiff by the Eſſoin-Roll had the ſaine 
given him as the Defendant; and they will not 
allow the Defendant to appear and plead in the 


| Abſence of the Plaintiff, 
If he eſſoined, (that is, he ſent his Excuſe by Co. El. 367. 


a Servant for not appearing,) the Excuſe was to 
be ſent on the Day the Writ was returnable; 
for if he omitted that Day, your Exception 
might be entred to his Non-appearance, and 
have an Order that the Defendant's non Re- 
cipiatur Eſſonium; and from this Exception 


the ſecond Day after the Return of the Writ 


was called the Day of Exception. The third 
Day the Sheriff returned his Writs into Court, 
which were delivered into Cuſtody of the Cu- 


ſtos Brevium, and from thence this Day was 


called the Day of Returna Brevium ; and then 
it was the Court was ſeized of the Cauſe by 
the Poſſeſſion of the Writ. The fourth Day 
was called the Appearance-Day, or dies amoris, 
which was the Time granted ex gratia for the 
Party to appear; if the Party did not then ap- 
pear, the Plaintift offered himſelf, and the Fila- 
zer recorded his Appearance, and that the She- 
rift had returned, he either ſummoned the De- 
tendant, or that the Defendant had nothing by 

fe which 
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likewiſe there were three Officers concerned in 
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which he could be ſummoned; and if the She- 
riff returned Summoneri feci, then he awarded 
an Attachment and Diſtreſs infinite in Debt; 
but in Treſpaſs, becauſe there was Fine to the 
King, his Proceſs, which was a Capias, was award- 
ed, or a Diſtreſs, as the Court thought proper; 
but if the Sheriff returned nil habet in balliva 
mea per quod ſummoneri poteſt, then the Capias 
was awarded even in Debt, and this came in by 
the Statute of Marlbridge, which gave the Lords 
the ſame Liberty f having their Bailiffs in the 
Priſon, as the King's Accountant did before; and 
therefore the Capias was awarded on the Nihil 
returned; 25 Ed. 3. brought in the ſame Proceſs 
in Debt, Detinue and Replevin; and 19 H. 7. 
in Actions on the Caſe ; if the Defendant could 


not be arreſted on the Capias, the Capias being 
| returned non eft inventus, and filed with the 


Cuſtos Brevium, the Plaintiff ſe obtulit, and the 
Court granted an Alias and ſo a Pluries ; all 


theſe are made out by the Philazer, who is ſo 


called from the Files, which were Warrants for 
him to continue the Proceſs. 

Upon the Return of a Non eſt inventus upon 
the Pluries, the Plaintift might ſue the Defen- 
dant to Outlawry. 

But the Proceſs of Outlawry being to put the 
Defendant out of the King's Protection, and by 
which he forfeited all his Goods, and was im- 
priſoned, and loſt the Profits of his Lands, there 
was great Care taken that no Perſon ſhould be 
outlawed without ſufficient Notice, and great 
Contumacy to the Proceſs of the Court; and 
therefore not only three Capias's were iſſued, 
before there could be Proceſs of Outlawry, but 


that 
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of the Court of Common Pleas. 


that Proceſs, that it might not be made in the 
King's Court behind the Party's Back: The firſt 
Office is the Chancery, from whence the Origi- 


nal iſſued; the ſecond, the Philazer, who made 


the Capias, Alias and Pluries; and the Exigen- 
ters, who made out the Exigent. 
When the Exigent went out, twas to be ſued 


to the County where the Perſon really was, for 


there the tranſitory Action was originally laid, for 


the Creditor was to follow the Debtor, where- 


ever he was to be found; and becauſe the Out- 
lawry was only firſt for Treaſon, Felony, or very 
enormous Treſpaſſes; therefore the Proceſs was 
to be at the Torn, which was the Sheriff's Cri- 
minal Court; and this held not only before the 
Sheriff, but before the Coroners, who were the 
antient Conſervators of the Peace, being the beſt 
Men in every County, to preſide with the She- 


riff in his Torn, and they pronounced the Out- 


lawry upon him ; but, before this was pronoun- 
ced, he was to be quinto Exattus, for he had 
three Days for Appearance, and for Grace; and 
if he ſtood in Contempt at all thoſe Days, at the 
fifth County-Court he was pronounced outlawed 
by the Sheriff and Coroners, and the Sheriff re- 
turned ſuch Outlawry on the Exigent ; and after, 
when ſuch Judgment was obtained in the Court 
below, and returned by the Sheriff, and recorded 
above, they could take out Execution againſt the 
Outlaw; which is either general to arreſt the Body, 
or ſpecial to arreſt the Body, extend the Goods, 
Lands, Debts and Choſes in Actions, Lut. 330, 
331. And when the Inquiſition is taken, it is return- 
ed by the Sheriff into the Common Pleas, and then 
a Tranſcript of the Outlawry and Inquiſition is 
tranſmitted into the Exchequer; and thereupon if 
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any Debts be returned due from any one to the 
Outlaw, on Application to the Exchequer a Scire 
Facias iſſues to ſuch Perſon, to ſhew Cauſe why 
the King ſhould not have ſuch Sum found due 
on the Inquilition to the Outlaw. The Reaſon of 
returning the Tranſcript of the Record from the 
Common Pleas into the Exchequer is, for when 
the Inquiſition has returned the Outlaw to be 
poſſeſſed of any Goods or Lands, he being out 


of the King's Protection can't enjoy any Thing, 


and the Profits of the Lands are to be ſeized in- 
to the King's Hands, but the Lands are not for- 
teited, unleſs it be in a Capital Caſe, and then 
after the Year and Day he forfeits as if he had 
been convicted: But in other Caſes, the Profits 
are ſeized whillt he continues outlawed.; and 
therefore the Tranſcript of his Record is ſent 
into the Exchequer, that the Court of ordinary 
Revenue may have it in Charge ; but the Court 
of Exchcquer uſually. grants a Cuſiodiam to ſuch 
Perſon as ſued the Outlawry. . 
After Judgment you may upon a Capias ad 
Satisfaciendum, without Alia, or Pluries, have 
an Exigeut, and thereupon outlaw the Defen- 
dant, becauſe he having been already in Court 
before Judgment, and having Conulance of the 
Debt, he ought to pay the Debt on the firſt ſu- 
ing out of the Cupias; otherwiſe it is a Contu- 
macy in not performing the Judgment of the 
Court, for which Diſobedience he is put out of 


the King's Protection; you may, after Judg- 


ment in Outlawry, have a Capias in any Coun- 
ty, becauſe he being a Perſon outlawed, can have 
no Property any where, but to be ſeiſed every 
where; and if he be ſued to Outlawry after 


Judgment, there needs no Scire Facias to renew 
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of the Court of Common Pleas. 


3 the Judgment after the Year and Day, becauſe 


being outlawed, you may have Execution on his 
Effects at any Time, on Behalf of the King; and 
there is no Occaſion to give him a legal Notice 
* who is out of the King's Protection. 

Z . Notwithſtanding the Care taken by Ed. 1. 
in the Formation of the Court of Common Pleas 
for the due iſſuing of Proceſs towards Outlaw- 
ry, yet Outlawries were ſued where the Plain- 
riffs never appeared in proper Perſon; and there- 
fore a Penalty of 40 3. is impoſed on the Plaintift 
for ſuing out an Outlawry, without his own Oath, 
or the Oath of ſome of his Counſel, of his Appear- 
ance in Perſon, and like Penalty of 40 f. is impoſed 
on the Attorney for the Non-entring his Appear- 
ance, by filing a Warrant of Attorney on Record. 

From hence it is become neceſſary, that the 
Party ſhould appear, at leaſt by an Attorney, be- 
fore the Exigent is ſued out, which Attorney, be- 
ing an Officer of the Court, is reſponſible to 
the Court, that there is a real Plaintift who ſues 
the Outlawry ; thus the Intent of the Statute is 
ſatisfied, and the Penalty for the Perſons not ap- 
pearing in his own Perſon, being fo inconſiderable, 
no one thinks it worth their while to proſecute 
for it. 

This Statute did not yet Remedy all the In- 
conveniences on the Proceedings to Outlawrics, 
and therefore the 6 H. 8. c. 4, ſays, That n 
Man ſhall be outlawed before he is proclaimed 
in the County where he lives, or did laſt live; 
and by 31 Eliz, c. 3. the Sheriffs to make three 
Proclamations ; the firſt in full County, the ſe— 
cond at the Seſſions, and the third near the 
Church-Door where the Defendant lives, or at 
leaſt laſt lived: Om this Statute there was framed 

| | a Writ 
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a Writ of Proclamation. Theſ. Brevium 173. 
This Writ is additional to the Exattus in the 
Exigent; if he appears before the Return of 
the Exigent, he may ſue out a Superſedeas, which 
he procures from the Exigenter; but this Appear- 
ance muſt be firſt recorded of that Term in 
which the Exigent iſſues; and this is allowed, be- 
cauſe there is a Day given him by the Writ to 
come in, and his Neglect of not appearing is ſo 
very penal, that they give him Leave at any Time 
to appear before the Outlawry pronounced and 
returned; and the Reaſon of his being proclaim- 
ed at the County-Courts is, that he may ſurren- 
der himſelf; and if he does this, he ſhall not be 
obliged to put in Bail, becauſe he was never in 
Cuſtody ; but if he comes in on the Capias Ut- 
legatum, where there is any Debt mentioned in 
the Original, there he muſt put in Bail to the 


Debt, becauſe being in Cuſtody he ſhall not be | 


diſcharged without Caution; but where there 


& no Debt mentioned, his Caution cannot be 
adjudged, there being no Quantum of the Plaine | 
tiſt's Demand on the Record, and ſo they take 
common Bail only; but if he comes in before 


the Exigent is returnable, there he ſhall give no 
Bail, tho' the Original ſpecifies the Debt. 


CHAP. 
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1 CHAP. III. 
3 Of Bail. 


Hu thus conſidered the Steps taken a- 
gainſt the Defendant, when he neither ap- 


pears on the Summons, nor can be taken on the | 
Capias, we will now conſider him as he is ta- | 
ken up by the Proceſs. | 
4 If the Party be taken, he either gives Bail, or 
not. 
« If he gives Bail, the Party is at Liberty to take 


an Aſſignment of the Bail-Bond, or to amerce 
the Sheriff for not bringing in the Body; if he 
does not take Bail above, or the Plaintiff decla- 
ring againſt him as in Cuſtody. 


- Firſt, When Bail is taken, and the Plaintiff 1 4 
'© co takes the Aſſignment of the Bail- Bond. When | 
be the Sheriff E any one, he is obliged to take | 
N Bail, which is by the 23 H. 6. c. 10. otherwiſe an | 


Action lies againſt him; formerly before the Sta- 
tute he was not obliged to take Bail, unleſs the 
Defendant ſued out a Writ of Mainprixe, be- 
cauſe the Writ commanded him to take him; but | 
he might take Bail of his own Head; and if he | 
had not the Body ready according to his Re- 
turn, he was amerced; as he now is, if the Plain- 
tiff does not take an Aſſignment ; but if he does, 
be is not amerceable, for the Plaintift has waved 
bp. the Benefit of the Amerciament by accepting the 
Bond the Sherift took according to the Statute: 
but before the Statute for the Amendment of the 
Law, he was to have ſued in the Sheriff's Name | 
C an 


18 The Hiſtory and Practice 
and if the Sheriff had releaſed the Action, his 


Remedy was in a Court of Equity; but by the 
Statute of the Amendment of the Law the In- 
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| tereſt of ſuch Bond paſſes by the Aſſignment to the 
. Plaintiff, and he may ſae it in his own Name. 

14 Secondly, He may have him brought up; this 
VF is uſually done, when the Plaintiff diſlikes the 
— Security the Sheriff has taken; and the Sheriff 

— 1 having returned a Cepi Corpus, it is a Breach of 
vs Duty in him not to bring him in according to his 
Wit. Retuin, for which the Court amerces him, as 
"A one of their Officers who has been diſobedient 
Wit | to their Writ, which is returned, and filed; 
0 the Court amerces him, becauſe it appears on 
i | Record he has diſobeyed the King's Writ ; but if © 
| N 


the Writ be not returned, and they make an 
Order that the Sheriff fhall return his Writ in 
four Days; as is uſual, where the Diſobedience 
is to be pronounced by Order of the Court, and 
{ conſequently a Contempt of the Court as a Court, 
1 for which an Attachment lies. 9 
14 But if it be in another Term, then there muſt 
1 be an Habeas Corpus upon a Cepi returned, be- 
| cauſe the Sheriff might be prepared to have him 

according to his Writ the firſt Term; but not be 

ing required to have him in Court the Second 

Term, an Habeas Corpus is neceſlary, and the She- - 

rift in this Writ muſt return the Body, or a La- 

| guidus, or a Mortuus, or elle he will be a- 4 
merced. | . - 

If the Sheriff returned a Cepi, and Paratum 7 

habeo on a meſne Proceſs, he ſhall not be amerced 

if he does not bring in the Body, though he 

ſhall be amerced, if he does not return his 

Wri:; and the Reaſon is becauſe the Sherift 8 

is bound to bail the Party by the 23 H I 3 
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and therefore if the Sheriff be miſtaken in Roß 7 8. 


of the Court of Common Pleas. 19 


Cro. El. 824, 


his Sureties, he ought not to ſuſter in his 352. 


Liberty, and the Returning his Writ is in his 

own Power; but ic may not be in his Power 

to bring in the Body which he was obliged to * 391. 
bail. If the Sheriff returned a Cepi Corpus, and g... 
paratum habeo, or Languidus, where the Defen- 

dant is at large without any Bail taken, he is 

not aided by 23 H. 6. but an Action for a falſe 

Return lies againſt him; but no Action lies on 

ſuch Returns, tho' falſe, when he has taken Se- 

curity; becauſe he is obliged by the Statute to 

take Bail of him. 


If a Capias iſſues to a Sheriff, and he arreft 3 
the Defendant on a Meſne Proceſs, and he take Jon. 207. 
the Body, and the Defendant be reſcued by 1 
J. S. he may return the Reſcue, and ſuch Re- 233, 440. * 
turn is good, and no Action of Eſcape lies a- C. ien; 
gainſt him after ſuch Return; but the Court will air. Sher: 
iſlue Proceſs againſt ſuch Reſcuer, or fine him; 165, 216, 21). 
but on a Caprus ad Satisfaciendum, ſuch Return 
is not good, and an Action for an Eſcape will lie. 

The Reaſon is, that antiently every Man 
being in Decenaa had Bail, and now is pre- 


fumed to have Bail ready to be forth-comineg, 


1 and thereſore the Sheriff is not obliged in Duty 


to take the Poſſe Comitatus to aſſiſt him; but 
when Judgment is paſſed, and his Bail do not 
ſurrender him, nor pay the Condemnation Mo- 
ney, then a Capias iſſues, to which there can be 
no Bail, and there it is preſumed that he wiil 
not be forth-coming, becauſe neither he, nor his 
Bail have ſatisfied the Judgment ; and therefore 
the Sheriff then ought to take the Poſſe Comi- 
eatus, and conſequently it cannot be a good Re- 
turn that he took the Body, but that ic was re- 
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ſcued; and the Party may have an Action of E- 
ſcape againſt the Sheriff on this Return, or a new 
Capias for the Return of an ineffectual Execu- 
' tion ; but if the Sheriff had permitted him to go 
at large, he could have had no new Execution, 
ſor an effectual Execution is returned, and ſo 
there is a Pledge for Satisfaction in the Cuſtody 
of the Sheriff, for which he is only anſwerable. 

Antiently they had Caſtles, Fortreſles, and 
Liberties, whereby they reliſted the Sheriff in 
executing the King's Writs, which creating great 
Inconvenience, the Statute Weſtm. 2. c. 39. hin- 
dered the Sheriff from returning Reſcues to the 
King's Writs of Execution, the Words are, Multo- 
ties etiam falſum dant Reſponſum mandato, quod 
non potuerunt Exequi praceptum Regis prop- 
ter Reſiſtentiam Poteſtatis alicujus magnatis, de 
quo Caveat vic de catero, quia hujuſmodi Ke— 
ſponfio multum redundat in Dedecus Domini Re- 
gis & Corone ſuæ, & quam cito ſubballivi ſui 
teſtificentur, quod invenerunt hujuſmodi Refiſten- 
tiam, ſtatim (omnibus omiſſis) aſſumpto ſecum 
poſſe Comitat' ſui, eat in propria perſona ſua ad 
faciendum Executionem, & fi inveniat ſuos ſub- 
ballivos weraces caſtigat reſiſtentes per Priſonam, 
a qua non deliberentur fine ſpeciali pracepto Do- 
mint Regis. 

The Judges conſtrued theſe Words to extend 
only to Executions, and not to Writs on Meſne 
Procels; and that the Sheriffs were not obliged 
to carry the Poſſe Comitatus, where the Man was 
bailable, for they did not preſume that in ſuch 
Caſes the King's Writ would be diſobeyed. 

The Original of Commitment for Contempt 
ſeems to be derived from this Statute, for ſince 
the Sheriff was to impriſon thoſe that reſiſted the 

Procels, 
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1 of the Court of Common Pleas. 2T 


„  Procels, the Judges that awarded ſuch Proceſs 
Z muſt have the ſame Authority to vindicate it; 

hence if any one offers any Contempt to the Pro- 

cels, either by Word or Deed, he is ſubje& to . 

a Commitment during Pleaſure, (viz.) a qua non 
deliberentur fine ſpeciali pracepto Domini Regis; 

r ſo that notwithltanding the Statute of Mag. Mag. Chart. 
13 Char. that none are to be impriſoned, Niſi per 5 

n Legale Judicium parium ſuorum, vel per Legem 

Terræ, this is one Part of the Law of the Land to 


t | 
commit for Contempts, and confirmed by this 
e MN 

.. = There likewiſe is in this Statute a Return of 


7 the Sheriff, Mandavi Balivo talis Libertatis, qui 
nullum dedit mihi reſponſum, which is a good 2 args 

„Return, if the Bailift has the Return of Writs. verb latane- 

le b g 


Theſe Liberties began in the Saxon Times, and tbet and Out- 


þ were Grants from the Crown to Lords, af Juriſ- n 
„ dictions within themſelves, ſuch as [afangthief 
„and Owifangthief; the firſt of which was a Power 


of Life and Death over their own Tenants, that 


er had committed the Felony; the other a Power 
„ over any Perſon accuſed of felony within their 
Manor. 


Z Theſe private ſuriſdictions were retrenched af- 
ter the Conqueſt as much as poſſible, becauſe 
4 | they would have been very inconvenient to the 
"Rt Normans; but in Recompence thereof all Eſcheats 
4 for Felony were allowed the Lord of the Manor, 
eas if he had exerciſed ſuch Juriſdiction; but after 
T the Conqueſt, the Lords fell into a new Method; 
- for to maintain their Authority within their 
2 Neighbourhoods, they purchaſed the Bailiwicks 


- of the Hundreds, ſometimes for Years, for Life, 
aa fee, at a certain Rate in Fee-Farm, And for 


this they had the Court-Leet, the Aſſiſes o Bread 
| G3. and 
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and Beer, and the Amerciaments, (viz.) the 
Fines for the Breach of any of the Artic'es pro- 
perly examinable in the Leet; and they likewiſe 
had the Return of the Writs; ſo that the Lord 
appointed his Bailift to execute the King's Writs 
w:thin his Franchiſe, and the Sheriff, who is the 
ordinary Bailift of the Crown, could not enter the 
ſame, which was a great Obſtruion to the pub- 
lick Juſtice; to remedy this [//ſtm. 2. cap. 29. 
Enacts, That if ſuch Bailifts gave no Anſwer to 
the Sheriff, the Court ſhould grant a ſpecial War- 
rant with a Noa omittas, which authoriſed the 
Sheriff to enter the Franchiſe; by which it ap- 
pears, that the King's Bailiff was to anſwer the 
Sum due from the Franchiſe, yet they were Bai- 
liffs to the Sheriff, to anſwer the King's Proceſs 


ſent from him to them. Theſe Liberties being e- 


rected by Grant from the Crown, unleſs they 
have been allowed in Eyre when ſuch Grants 
have been ſhewn, they cannot be preſcribed for; 
it is true the Non omittas is mentioned by Brac- 


ton and Fleta, which makes Lord Coke ſuppoſe _® 


it was at Common Law; but it is to be obſerved 


that there were Syſtems of Law, which like Brit- 


ton and Glanville were publiſhed by Edward 1 


the Firſt, and compoſed of ſuch Cuſtoms as had 
been uſed, and likewiſe of ſuch Laws as he in- 
tended ;-but theſe of them that related to Baro- 


nage were generally enacted by the Firſt Statutes 
made by their own Conſent; therefore after this 


Statute, if the Sheriff entered into the Franchiſe 
without a Von omittas, he was ſubject to an Ac- 
tion, but the Execution was good, becauſe he 


had an Authority to levy the Money on the 
Goods, where ever they were found within the 3 
County; for Erecting the Franchiſe did not e- 

15 clude 
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> 2X clude it from the King's Proceſs ſent to the She- 

- 2X riff of that County; but the Fee-Farms being Plow. 216, 245. 
> papyable to the King, if they were not paid in ” _ _ 

1 > by the Bailiffs at the Exchequer, Proceſs went : 

s out to levy them, which would have been im- 

- proper, if ſuch_Franchiſe had been exempt from 

e the County: Hence the Notion came, that the 


- Þ King's Proceſs was a Non omittas of Courſe, be- F. N. B. os. 


). Þ® cauſe the King was to levy his Fee-Farm from the F BS 
o Bailiwick, and in the Writs at the Suit of a com- 43 K. 3. 30. 
mon Perſon it is good, the Sheriff being liable to Ben, Jer. 
Ce aa Action, which is on the Rule, quod fieri non 463. 

)- 3 debet ſed fatium valet; the Money is well levied, 3j * 


D e pe 4 » Br. Offic. 34. 
ie though the Sheriff is ſubject to make the Lord g. Rer.26. 


i- & Amends for entering his Liberty; but when there * I. 41. 
s is a Non omittas propter aliquam Libertatem, there 
e- buy this Statute, he is to enter the Franchiſe; ſo by 
y Meſtm. 1. cap. 17. where he is to make Delive- 
ts IF rance by Replevin, he is to enter; ſo where he 
r; is Judge, as by a Writ of Rediſſeiſin, he ſhall en- 


e- ter the Franchiſe; becauſe the judicial Yower 4! mM 

ſe # lodged in him by the Statute cannot be trans- 3 73. 

ed ® ferred by him to the Bailiffs. In Waſte the She- 

it- 7 riff has Authority by the Statute to enter the 

rd Franchiſe; ſo he may enter upon a Warrant for * N = 
\Z Breach of the Peace, for this is at the King's Suit, ) Al 11, © 

ad reach of the Peace, for this is at the King's Suit, 7 Ad. 11, 


n- and therefore a Non omittas; and therefore it 
ro- cannot be ſuppoſed that the King would be de- 
tes barred of having his own Proceſs executed in any 


his 8 Place, and therefore in the King's Cale, if the; Co. 92. 
iſe Sheriff does not enter the Liberty, but returns 
\c-  Mandavi Ballivo, he is amerceable: When the 


he Bailiff is Party, the Sheriff is to do all Acts; for 
the the Intention of the Liberty is for Strangers, and 
the not to make Lord or Bailitt Judge in their own 
ex- 3 Court. * 


ude * The 
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The Hiſtory and Practice 


The Bailiff of the Franchiſe cannot enter into 
the Guildable, and if he does it is erronious, be- 
cauſe he has no Authority out of the Franchiſe, 


more than the Sheriff has in another County. 


Ca. 92. 
Ofhic. Br. 135. 
Thel. br. 166. 


In Semaines Caſe, it is ſaid, that if there be 
two Liberties within a County, (viz. Sr. Ed- 
mund de Bury ard Etheldred de Ely in Suffolk, 
and a Capias be directed to the Sherift to take 
the Body of B. and the Sheriff returns that he 
has made his Mandate to the Bailiff of Sr. E- 
thelred, who has made no Anſwer; in this Caſe 


the Sheriff on a Non omittas ſhall enter into the 


Liberty of Bury, though the Bailiff of that Li- 
berty has made no Default ; but this is to be un- 
derſtood of the. Proceſs of the King's Bench ; for 
the Common Pleas recites the Capias, the She- 
riffs Return, that he has made lis Mandate to 
the Bailiff, who has given no Anſwer, and then 
gives the Sheriff Power to enter the Liberty; but 
in the King's Bench on the Sheriff's Return on 
the Latitat, the Authority is general, Non omit- 
tas propter aliquam Libertatem, which gives the 
Sherift Power to enter not only that Liberty, 
but all the Liberties within the County: And 
this ſeems to be grounded on the Words of the 
Latitat, (vix.) latitat and diſcurrit, ſo that the 
Defendant is ſuppoſed to skulk and run from one 


Place to another; and therefore the Non omitas 


was made general, that he might not run from 
one Liberty to another. As theſe Bailiffs of 
Franchiſes were Bailiffs to their Lords by particu- 
lar Grant from the Crown, the Sheriff could not 
enter to make Execution, without ſpecial Autho- 
rity given by the Statute, as we have already 
{aid; therefore the Sheriffs were not anſwerable 
for the Bailiffs falſe Returns, who did not belong 
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to them, but to the Lords of the Franchiſes, for 
ſuch Return is made by the Lord's Bailiff, and 
not by the Sheriff's Bailiff. 

But if the Bailiff of the Franchiſe had made; H. 5. 12. 
an inſufficient Return, and the Sheriff returned J H. 7. 27. 
that to the Court, they formeriy held the She- e 
riff was anſwerable, and not the Bailiff, for an 
inſufficient Return is no Return, and the Bailiff 
making no Return, the Sheriff ought to have 
ſaid that the Bai iff Nullum dedit reſponſum; 
but this is altered by 27 H. 8. c. 14. which 
ſays, that the Amerciaments ſor inſufficient Re- 
turns made by Bailiffs of Franchiſes ſhall be ſet 
on the Bailift's Head, and not on the Sheriff's ; 
ſo that it ſeems, that after an Amerciament for 
an inſufficient Return, which we have already 
ſaid to be none, the Court will award a Non 
omittas. 

But if there be a perpetual Bailiff by Charter gro. ret. br. 69. 
within the Guildable, he is ſtill Bailift to the 


® Sheriff, and not to any Lord of a Franchiſe ; and 


bs 
5 
TH N 
* i 
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3 
* 
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* 

; 
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therefore the Sheriff not being to enter a Fran- 
chiſe he can't return Mandavi ballivo; and if 
he could, there could be a Non omittas upon it, 
becauſe there is no Liberty to be entred; and 
therefore if ſuch Bailiff within the Guildable 
does not execute ſuch Writ, and give the Sheriff 
a ſatisfactory Anſwer, he may execute the Writ 
by his own Bailiff; for he is intirely Reſponſible 
to the Court for the Execution of the Proceſs ; 
where the Return relates to T hings permanent, 
the Sheriff muſt return Mandavi ballivo to the 
firſt Proceſs; for if he makes any other Return 
to ſuch Proceſs, ſuch Return concludes of courſe Bro. ret. br.8g. 
that the Execution of the Writ was in his 5% Jud. 133. 
Power, and that the permanent Thing in Exe- 
| cution 
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cution to be done, was within the Guildable, 
and he can't contradict ſuch Return, by any 
ſubſequent Return to another Writ. 

Thus in Alias Summons in Dower the Sherift 
cant return Mandavi ballivo, for he ought to 
have made this Return upon the firſt Writ, that 
ſo the Court might have awarded a Non omittas ; 
but if it relates to Matters tranſitory, then the 
Sherift may return Mandavi ballivo on the Se- 
cond Proceſs, as on an Alias Capias, for the 
Body might be in the Liberty on the iſſuing the 
ſecond Proceſs, tho" it was in the Guildable in 
the firſt ; and therefore the Return of the firſt 
Proceſs does not conclude him from returning 
the Liberty to the ſecond Proceſs. 

If the Bailiff of the Liberty dies after he has 
returned Cepi, a Diſtringas iſſues againſt his Suc- 
ceſſor, becauſe he takes it up under the Return 
of his Predeceſſor. 

Note; It's now uſual to take out the Capias 
and Non omittas together, without ſtaying for 
the Sheriff's Return. | 

We come now in the ſecond Place to confider 
the Defendant's appearing and putting in Bail 
above, or the Plaintiff's declaring againſt him in 
Cuſtody. 

The Appearance of the Plaintiff and Deſen- 
dant in propria pany at the Return of the 
Writ is recorded by the Philazer, becauſe he 
was to continue the Proceſs of the Court, till 
the Prothonotary took it upon the Declaration; 
this Prothonotary ſets forth the Authority by 
which the Court proceeded, that the Court 
might appear to have Conuzance of the Cauſe, 
and that they purſued their Warrant ; end there- 
fore in all Actions, where the firſt Proceſs is by 


Summons 
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Summons, tho” he did not appear at the Return of 


the Summons, and they had iſſued ſeveral meſne 
Writs, yet they only took Notice of the Sum- 
mons, and ſaid Summonitus fuit ad Reſpond', 
and ſo in Treſpaſs Atrachiatus fuit ad reſpond”. 
Before the Stat. of Weſtminſter 2. cap. 10. all 
Attornies were made by Letters Patents under 
the Broad Seal, commanding the Juſtices to ad- 
mit the Perſon to be his Attorney; theſe Pa- 
tents, where they were obtained, ſeemed to 
have been inrolled by a proper Officer, called 
the Clerk of the Warrants, and alſo the Courts 
inrolled theſe Patents on which any Proceed- 
ings were. If ſuch Letters Patents could not 
be obtained, the Perſons were obliged to appear 
each Day in Court, in their proper Perſons. 
This Statute gives to all Perfons a Liberty of 
appearing, and appointing an Attorney, as if 
they had Letters Patents; and therefore the 
Clerk of the Warrants received each Perſon's 
Warrant, and upon the Warrant it equally ap- 
peared to the Court, that he had appointed ſuch 
a one his Attorney, to the End of the Cauſe, 


_ unleſs revoked ; ſo that on each Act there is no 


Occaſion of the Plaintiff's and Defendant's Pre- 
fence, as was uſed before that Time; this Au- 
thority continues till Judgment, and for a Year 


and a Day, and afterwards to ſue out\ Execu- 


tion, and for a longer Time, if they continue 
Execution; but if not, the judgment is ſuppo- 
ſed to be ſatisfied, and to make it appear, other- 
wiſe the Plaintiff muſt again come into Court, 
which he either does by a Scire fac*, or an 
Action of Debt on the Judgment. 

The giving Bail came in on returning the 
Capias, for before that Time, this manner of 

| proceeding 
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proceeding was not known in a perſonal Action; 
for in theſe, if he did not appear on the Sum- 
mons, the Proceſs was an Attachment ; and the 
Sheriff might attach him either by the Goods 
or by Pledges ; if he attached him by Goods, it 

was to appear in the King's Court, where upon 

his Non-appearance they were forfeited; if by 

Pledges, and the Party did not appear, the 

Pledges were amerced, becauſe they undertook 

14 Booth. 9, 10. to the Officers of the Court, and the making 
' that Default was ſuch Miſdemeanour, for which 

1 an Amerciament was the Puniſhment, as Fines 

_ were for greater Offences. 

hl |} In the Civil Law there was always Cautions 

1 put in by pignora, or fide juſſores, and the 

Jdoneus fide juſſor was ex arbitrio judicis 
approbatus, vel litigantium Conſenſu acceptus. 
Pere in Cod. 101. Digeſt. lib. 2. Tit. 8. qui Sa- 
tiſdare Cogantur. Corvinus 54. & in de ſatis 
daconibus 839. | 
In our Law, where a Man came in Cuſtody 
on the Capias, it being on meſne Proceſs he 
was to give Caution, and the Bail was de fide 
juſſore, or Keeper, to whoſe Cuſtody he was 
committed, | 

But they did not require any Caution where 
the Debt was not 20 J. or above, becauſe there 
could not properly be any fide juſſor Idoneus, 
where the Sum was ſmaller ; becauſe the only 
way of eſtabliſhing ſuch Caution is by Oath; 
and to give a Man his Oath that he was worth 
a ſmall Sum, did not give a proper Caution to 
the Raintiff, and would therefore have been 

wholly inſignificant, and by Conſequence would 
not have been worth the Trouble and Expence 
in putting ſuch Security; and therefore for ſuch 
INCON» 
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inconſiderable Sums no Bail was required, but an 
Appearance only. 

The old Rule in the Compleat Attorney, Prin- 
ted zin 1676, fo. 45. is, That if the Defendant 
be arreſted by meſne Proceſs, as Capias, Alias, 
or Pluries, and the Plaintift holdeth him not 
ſufficient to pay the Debt or Damages contain- 
ed in the Writ, the ſame amounting to 20 J. or 
upwards ; in this Caſe the Plaintiff upon the 
Return of the Writ, by entring a Ne recipia- 
tur with the Philazer out of whoſe Office the 
Capias did iſſue, may crave ſpecial Bail to be 
put into his Action, which the Defendant muſt 
put in before ſome Judge of the Court where 
the Cauſe depends, who will accept of ſuch 
Bail, as the Validity or Weight of the, Cauſe 
doth require, or in his Diſcretion ſhall be 
thought fit. 

This Rule was taken from the King's Bench, 
where antiently if it were under 20/. they let 
the Perſon out of actual Cuſtody upon common 
Bail; but if it were above 201. they made 
him find ſpecial Bail before he could be let looſe 
from the Cuſtody of the Marſhal, 

From hence the Common Pleas made a Rule 
upon their Attornies as Officers of the Court, 


that a Recipiatur might be entred with the. 


Philazer where the Debt was above 20 /. and 
then the Attorney was not to appear till after 
Bail put in, for the Meaning of the Ne reci- 
piatur Rule was, that no Appearance ſhould be 
received *till after Bail was filed with the Judge, 
ſo that it was irregular to file the Warrant of 

Attofney before Bail filed. 
When the King's Bench came to require ſpe- 
cial Bail when the Debt was above 10 /. the 
* Common 
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Common Pleas ſunk the Rule to any Sum above 
10 J. and ſo required ſpecial Bail; this was in the 
Time of my Lord Ch. J. Worth. 

In an Attachment of Privilege, which is a 
Capias in the firſt Proceſs, they held to Bail for 


any Sum tho? never ſo ſmall; for an Attach- 


ment of Privilege being a Capras in the firſt 
Proceſs without a Summons, does not ariſe from 
a Suppolition of a Nihil returned, and that 
there are no Iſſues to anſwer the Debt, but 
this Proceſs ariſes from a Debt due to the 
Officers of the Court, by the Acts of the 
Court, and therefore another Officer ought not 
to appear, without ſeeing a Security given for 
ſuch Debt; and therefore they hold the Defen- | 
dant tp Bail in this Caſe, tho' the Debt be never 

ſo ſmall. 4 

When the Action is only for Damages, there 
the Party is not held to Bail, unleſs in Mayhem, | 
or ſome notorious Battery; and the Reaſon is, 
there is no certain Sum for which the Caution 
can be aſcertained ; but in Mayhem, and where 
by the Injury it is apparent, that the Damages 
will exceed the Sum of 10 /. there the Judge 
may by Special Rule hold to Bail. 

On a Penal Statute the Defendant is not held 
to Bail, becauſe the Penalty on a Statute is in 
the Nature of a Fine, or Amerciament ſet on | 
the Party for an Oftence committed, and there- 
fore no Perſon ought to ſuffer any Inconvenience 
by Reaſon of ſuch Law, till be is convicted of 
ſuch Offence, for then the Defendant would 
ſutter an Action of a Penalty before it ought Þ 
to be ſet. : 3 

An Executor or Adminiſtrator ſhall not be 
held to Special Bail, becauſe the Demand is not 

| ou if 
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on the Perſon, but in Rem, (viz.) the Aſſets of 
the Dead, unleſs there be a Dewvaſtavit ſug- 
geſted. And if an Habeas Corpus be returned 
into any of the Courts above, tho' the Sum be 
under 10 J. they will hold him to Bail, that fo 
the Plaintiff may not be in a worſe Condition 
than he was below, where the Defendant was 


held to Bail; but in Caſe of an Executor or Ad- 


miniſtrator, or Heir, no Bail is required, for they 
ought not to have been held to Bail below, the 
Debt not being their own ; the Reaſon why the 
Defendants in all Caſes are obliged to put in 
Bail is, that their Juriſdictions being confined, 
they can't follow the Debtor out of their Ju- 
riſdiction ; therefore they have always (in the 
leaſt Pledges) put in Bail that live within their 
own Precincts; and were it otherwiſe *twould be 
improper to give Caution, and therefore it be- 
comes here neceſſary that Bail ſhould be given 
in all Caſes. 

The Act of 4 W. & M. c. 4. gives Power 
to the Judges in each Court, whereof the Chief 
to be one, to appoint Commiſſioners to take 
Recognizances of Bail in Suits depending before 


them, which Recognizances are to be tranſ- 


mitted to them; and upon Affidavit of the true 
taking them, ſuch Recognizances ſhall be as 
effectual as if they were taken before them- 

ſelves. 5 
The Cognizors, unleſs they live in Lon- 
don or Weſtminſter, or within ten Miles, may 
juſtify before the Commiſſioners in the County; 
this Statute was to prevent the Inconveniency 
that was at Common Law, for before that 
Time the Bail was taken de bene eſſe before the 
Judge; and if they were not excepted againſt in 
4 Twenty 
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Twenty Days Time, then ſuch Bail ſtood; 
which was the ſame Notice given to the Plaintiff 
to except to the Bail, as the Defendant had to 
appear to the Writ : For from the Teſte of each 
Writ to the Appearance Day are Twenty Days 
in the Common Pleas; the Bail-piece is left 
with the Philazer till after the Twenty Days 
ate expired, and then it's filed in Court; in 
the King's Bench it's left with the Judge, be- 
cauſe the Judges determine all Things relating 
Þ to the Priſoners in their own Court, who are 
| | not to be delivered out of Court without their 
C | Authority. 


= 


4x | The Commiſſioners are to take Bail, but are 

* obliged by Rule of Court to keep a Book, 
wherein are the Names of the Plaintiff and De- 
ſendant, and Bail, and the Perſon who tranſ- 
mits the ſame, and who makes Affidavit that the 
Recognizance was duly acknowleged in his Pre- 

ſence; and ſuch Affidavit the Judges make a 
conditional Allocatur, and the Bail are to ſtand 
abſolute, unleſs the Plaintiff except againſt 
them within Twenty Days; and if he except, 
the Bail may juſtify by Affidavit taken before 
the Commiſſioners in the Country. 
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CHAP. IV. 


Of the Declarations and Dilatory 
Pleas. 


D the Practice of the Kizg's Bench, if the Stat. 3 Elx. 


e Plaintiff was to declarę 
within three Days; and is ſtill to declare with- 
in ſix Days, in the Exchequer : If be appeared 
by Attorney he was to declare before the End 
of the Term, and he is till to declare before 
the Seal in the Exchequer. | 

This was plainly the antient Practice, becauſe 
there is no Continuance from the Appearance- 
Day to the Time of declaring, there being np 
Precedent of Libertas narrandi, therefare the 
Declaration mult be of the ſame Term. 

But in the King's Bench, when a Defendant 
comes in on a criminal Proceſs, which is ſuppo- 
fed to iſſue on a Complaint to, and by Exami- 
nation of the Chief Juſtice, the Defendant is 
not diſcharged till the ſecond Term after his 
Appearance, for in the firſt Term all Parties 


Defendant appeared perſonally at the Re- cap. 2. 
turn of the Wie 5h 


concerned might not poſſibly have Notice. 


When a Man comes in on a Criminal Procels, 
he had Liberty to traverſe in prox. on all bajl- 
able Offences, becauſe he might not be pre- 
pared for Trial with his Witneſſes ; but it was 
otherwiſe in Capital Caſes, becauſe there was 
Oath of the Crime, and Witneſſes examined 
thereto before Commitment. ſo that if there was 
2 Preſentment of a Treſpaſs and Ignoramus 

D found 
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| found, he was not to be diſcharged by Procla- 
mation till aſter the Second Seſſions, that they 
might ſee if any other came in againſt him or 
not. | 
This begot the Rules on the Civil Side, that 
there ſhould be two Terms after his Appear- 
ance before the Plaintiff ſhould be non-proſſ d, 
becauſe the Defendant was bound to attend du- 
ling che two Terms, to ſee if the Perſon, who 
8 _ .-_ originally proſecuted the Treſpaſs, would put in- 
an Indictment againſt him, and being obliged to 
attend two Terms on the Criminal Side before 
he could be diſcharged and proclaimed, and 
having likewiſe appointed an Attorney at the 
Plaintiff's Suit, he was obliged to accept a De- 
claration. | 
But when the Defendant appeared, the Par- 
ties antiently might obtain by Conſent a Day 
before Declaration, which was called Dies datus 
prece partium; for the Conſent of the Defen- 
dant exempted the Plaintiff from the Neceſſity 
of declaring immediately; but in that Caſe, if 
the Defendant did not appear at the Day given, 
ſince there was no Declaration, the Plaintiff « 
could not have Judgment, but was obliged to | 
| 
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bring the Deſendant in by Proceſs, that he might 
declare againſt him in Preſence; ſor none can 
have judgment but upon Complaint exhibited 
to the Court againſt the Defendant whilſt in 
Court; but after the Declaration is filed, if the 
Defendant make Default, Judgment ſhall be 
given againſt him, becauſe having deſerted the 
| Court he ceaſed to oppoſe the Plaintiff's De- 
| 
| 


mands, and ſo ſubmitted that Judgment ſhould 
| be againſt him. | 


When 


2 
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When the Defendant appeared, the Plaintiff 
was obliged to declare on the Return of the 
Writ, avd the Defendant was obliged to plead, 


unleſs he obtained Leave from the Court to 


imparle till the next Term; which was never 
granted without good Cayſe, as when the De- 
fendant could not plead without rhe Sight of 
Writings left in the Country, or the like. 

T his Libertas interloquendi ſeems to ariſe 
from a Notion of Religion, which is mentioned 
in St. Matthew, ch. 5. v. 25. Agree with thine 


Adverſary quickly, whilſt thiu art in the Way 


vit him: They looked upon the Plaintiff, at 


the Time of declaring, to be in his way towards, 
Judgment, and that therefore fince the Defen- 
dant was ordered by the Precepts of Religion 
to agree with him, that there was a Neceſſity 
to give Time for that Purpoſe; and therefore 
Libertas interloquendi was entered upon the 
Roll when the Writ was general, becauſe the 
Defendant did not know how to agree with 
the Plaintiff till he had heard the full Demand 
of the Plaintiff; and therefore then the Defen- 
dant might have agreed with him in the Coun- 
try, whilſt he was in the Way, according to the 
Letter of the Text, and therefore then there 
was no need of a Libertas loquendi to be en- 
tered upon the Roll. 

In the King's Bench they imparled of courſe, 
becauſe they came in on a Proceſs in which the 
Cauſe of Action is not mentioned, becauſe the 
Defendant's Proportion was from the Plaintiff's 
Declaration; and ſo in Acetiams in the Common 
Pleas; for the King's Bench giving them Leave 
to traverſe on the Criminal Side, when he was 
likewiſe charged on the Civil Side; they like- 

D 2 wiſe 
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36 The Hiſtory and Practice | 
wiſe gave him Leave to imparle; but in ſpecial | 
Originals returnable in an iſſuable Term, they 
will not give the Defendant Leave to imparle 
in order to put off the Trial; but the general 
Practice was to bring their Original returnable 
in a Term not iſſuable, and then the Plaintiff 
declared, and the Deſendant eaſily obtained an 
Imparlance, and then the Narr' was entered 
on an Imparlance Roll by the Prothonotary, be- 
ing all that was done the firſt Term by the 
Court; and was the firſt Act of the Court after | 
the Appearance of both Parties; but in the | 
King's Bench the Bill was filed by the Maſter of | 
the Office againſt the Perſons privileged, viz. | 
the Officers and Priſoners of the Court; and 
this File the Priſoners and Officers were obliged 
to take Notice of, but ſince (by new Rules) 
they are obliged to deliver Copies to the Gaoler 
when the Defendant is in actual Cuſtody : This 
Practice in the King's Bench created that in the 
Common Pleas; they declared Ore tenus, which 
was only minuted by the Prothonotary, and 
likewiſe the Prayer or Permiſſion to imparle, or 
the Plea; now in Conformity to the King's 
I Bench they entered a Narr' on a Roll, which 
= - was called the Imparlance Roll; and to make vp 
this Roll, as the Bill in the King's Bench, the 
Attorney delivered in Papef the within Decla- 
ration and Copies of them; the Bill in B. R. 
and Imparlance Roll in the Common Pleas were 
given to the Defendant's Attorney; but the Bill 
in the King's Bench ſupplied the Place both of 
the Original and Imparlance Roll. 

The Prothonotary has two for every Court, 
becauſe he is ſuppoſed to enter them on the 
Imparlance, but in the King's Bench the Plain- 
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tiff's Attorney brings his Bill ready ingroſſed on 
Parchment, and pays nothing for filing, if 
brought in within the Term in which the Pro- 


ceſs is returnable; but if afterwards 4 d. but 


the Defendant in both Courts pays for the Copy 
of the Plaintift s Declaration at 4 d. per Sheet for 
the whole Iſſue; for the Plaintiff's Attorney is 
ſuppoſed to ſuperintend the Entry of them. 
This Bill in the King's Bench, and a Copy 
of the Declaration in the Common Pleas, tho? it 
be in Paper in the Common Pleas, and in the 
King's Bench be only a Declaration left in the 
Office, yet it regulates the whole Proceeding in 
the Iſſue; for from thoſe Pleadings in Paper or 
in the Office, the Niſi privs Roll is made up, 
and after the Verdict they make up the lea 
Roll from the Niſi prius Roll, and enter the 
Judgment thereon, which is indeed invertin 
the antient Proceedings ; for antiently they uſed 
to make out the Imparlance Roll, and then 
afterwards, when a Plea was given to enter, they 
uſed to make up a Plea Roll ; and from thence 
they uſed to tranſcribe the Ny prius Roll, 
and upon the Back of the Ny prius Roll 
the Verdict was entered, which they uſed to 
tranſcribe upon the Plea Roll, and thereon Judg- 
ment was entered; and the Reaſon why the 
Paper Book came in inſtead of the Rolls of the 
Court is this, was becauſe the Buſineſs increaſed 
in the Common Pleas, and *twas not poſſible for 
the Prothonotary to enter them upon the Roll; 
and therefore they permitted the Attornies to 
deliver their Pleadings in Paper one to the 
other; and in the King's Bench they permitted 
to fit them up with the Prothonotary, and aſter- 
wards they delivered them up to the other in 
D 3 Paper 
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Paper only. Hence it is that thoſe Paper Pro- 
ceedings are looked upon as the original Mate- 
rials to ſettle the Nyſi prius Roll; if the Mate- 
rials vary in the Iſſue from the Paper Proceed- 
ings, the verdi& will be ſet aſide, but they will 
not let them move in Arreſts of Judgment, till 
the Plea Roll is made up, and the verdict there 
entered of Record; but they may move for a 
new Tria! before ſuch Plea-Roll is made up. 


1 The Prot honotaries were Scribes, who took 
bs. the Acts of the Court, and had the ſame Name 
Croaica ſeries in the Courts of the Empire; and in the firſt Ex- 
[dem 32. ecution of the Court of Common Pleas, there 


being only three Judges, each had his Prothono- 
tary. 
The Chief Juſtice of the Common Pleas was 
conſtituted 29 E. 1. 
William the Conqueror, to make the Norman 
\ Tongue current, ordained that the Pleadings in 
the Courts of Juſtice ſhould be in French, and 
afterwards they were entcred on Record by the 
Prothonotary in Latin, that being a dead Lan- 
guage, and ſubject to no Variation ; the French 
continued till Hill. 36 Ed. 3. then by the Sta- 
tute 36 E. 3. c. 15. it was aboliſhed; but the 
Pleadings continued to be in Latin; but the Pro- 
thonotary, be ing uſed to make Notes in French, 
ſtill continued the old Way, it being a Language 
much ſhorter and more expeditious to take 
Notes; of theſe are compoſed the Har- Books. 
When the Writ was returned, and the Parties 
appeared, the Couutor read the Writ to the 
Court, and then mentioned the Time, Place, 
and Circumſtance contained in the Writ, Cc. 
4 the particular Damage accrued to the Plaintiff; 
and all this was afterwards recorded by the Pro- 
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thonotary ; the Place was neceſlary, to aſcertain 
from whence the Pares were to come that tried 
the Cauſe; the Time was neceſſary, that it 
might appear the Plaintiff had Cauſe of Action 
before the Action was brought. 

The Entries of the ordinary Proceedings in the 
Common Pleas are not by Memorandums, as in 
the King's Bench, and Exchequer; for as the one 
was deſigned to determine criminal Proceedings, 
and the other the Revenue; ſo the Proccedings 
in common Caſes in both Courts, not being the 
original Deſign and Principal of their Eſtabliſh- 
ment, theſe Proceedings are the By-Buſineſs of 
theſe Courts, and entered by Way of Memoran- 
dums; but in the Caſe of an Action of an Attor— 
ney, which is the By-Buſineſs of the Court, the 
Proceedings are entered by a Memorandum. 

The Declaration in Cauſes of Complaint being 
particularly ſet forth, they conclude & inde pro- 
ducit Settam, which was profering to the Court 
the Teſtimony of the Witneſſes or Followers; 
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and Fleta ſays, Quod nullus Liter Homo ponatur Fleta 135. 


ad Legem, ne ad juramentum per Simplicem lo- 
quelam ſine teſtibus fidelibus ad hoc ductis, ſed ſi 
ſectam produxerit, hoc eſt Teſtimonium Homiuum 
Legalium, qui Contractu inter eos habito inter- 
fuerint praſentes, quibus a Judice Examinatis, 


ft concordes invenientur, tum poterit vadiare Le- 


gem ſuam contra potentem & contra ſefttam ſuam 
prolatam, & ft duos vel tres Teſtes produxerit ad 
proband”, oportet quod defenſio fiat per quatuor 
vel per ſex, ita quod pro quolibet Teſte duos pra- 
ducat Juratores uſque ad duodecim. 

When the Defendant wages his Law, he ſays, 
Et hoc paratus eſt verificare contra ipſum quer”, 
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& ſetP ſuam per legem ipſius, prout Cur" hic 
conſ. inde faciend', &c. 

But the Law Wager then ſtood on ſuch un- 
reaſonable Terms, that they ſoon altered it; and 
that when a ſolemn Contract with Witneſſes was 
produced, theſe Witneſſes, which were antiently 
joined to the Jury to verify the Contract, could 
not be over-ruied by a mere Oath-of the Party; 
but it was to be diſſolved co Ligamine quo Ligatur; 
ſo the Law Wager was there denied ; as likewiſe 
in Caſe where they offered to prove Fraud in the 
Defendant; as likewiſe on ail Actions on the 
Caſe, and when Perſons were obliged to give them 

Credit, as an Attorney for Fees, and a Gaoler for 
Meat and Drink; and ſo it was left to thoſe Caſes 
only, where there was an original Truſt ro the De- 
fendant's Honeſty : But yet the Form of the De- 
claration continued, which was in the Nature of 
an Otier to verify by Witneſles the Cauſe of 
Complaint; but againſt an Attorney that Form 
was never in Ule, but a Petition was made by 
a OQueritur & inde petit Remedinm, becauſe the 
Officers before the Diviſion, as being privileged 
Ie ſons, could only be ſued in the K-ng's Bench, 
and aſter the Diviſion each in his own Court. 

In order of Pleading the Defendant pleads, 

Firſt, To the Juriſdiction of the Court. 
Second), To the Perſon of the Vlaintift, - 
Thirdiy, To the Count or Declaration. 
Fourthly, To the Writ. 

Fijilly, To the Action of the Writ. 
X/, To the Action itſelf, in Bar thereof. 

Tho” the Defendant, generally ſpeaking, can 
have but one Plea in Abatement, yet this is the 

| 2 natural Order of Pleading, becauſe by this Or- 

der each ſubſequent Plea admits the former ; as 
when 


— 11228 wy - 
35 — 2 — 


- — C 4 TY _— 
—— 
gn j , eo SETS - y 
y \ - 4 " =_—y - — 7 55 =_ . — 8 - . 
f N F „ 3 Ss 
i N 
" —— 8 + A > WED. 4 - 


— 2 
— 


As - 12 
—— — — — 
— wm 
2 


* rene 
— — — 


—— — — 


— 


——— — m4 


S 


D ae IO ͤ ——— 2 


aw 


ww a FS © — — — — — 
e aaa. i el GER, Don — 
& mo - 4 _- "4 — 2 — — — — 
2 — wa _— * 


— 
. — — 
— 


_ 
: — — 
« - . . 
rw TX - 
. 92 
 # © As 4 2 
— — n _— 
N 3 
1 1 — — eu, 
— a 2 — 


of the Caurt of Common Pleas. 41 


when he pleads to the Perſon of the Plaintift, he 
admits the Juriſdiction of the Court; for it would 
be nugatory to plead any Thing in that Court, 
that has no Juriſdiction in the Caſe; when he 
pleads to the Count, he allows that the Plaintiff 
is able to come into that Court to implead him, 
and he may there be properly impleaded ; but in 
pleading to the Count he does not admit the 
Writ to be good; yet if the Count be vitious, 
the Writ is conſequently deſtroyed ; for though 
the Writ in itſelf may be good, yet it is not pur- 
ſued; but in Pleading to the Writ, he admits 
the Form of the Count, becauſe by any Objec- 
tions to the Form of che Writ, he allows the 
Count to be ſufficient in Form; if the Writ be 
good, it is not to any Purpoſe to object to the 
Form of ſuch Writ, if the Form of the Count 
be thercupon inſufficient ; but if the Count be 
in Subilance variant, the Defendant may ſhew it 
any Time in Arreſt of Judgment, becauſe the 
Court has no Authority to proceed in a Matter 
of Subſtance different from the Original. * . 

If a Man pleads to the Action of the Writ; 5 
he allows both the Form of the Count, and the * 
Writ; for if he admits, that if the Form of the 
Writ and Count were adapted to the Plaintiff's 
. Caſe, that ſuch Form is good and ſufficient, 
ſince to object to the Action not quadrating to 
the Plaintiff's Caſe, does admit, that if it be 
ruled by the Count, that it does allow that the 
Plaintiff has before the Court a Count in Form 
ſufficient. 

If the Defendant pleads in Bar to the Action, 
he admits the Form of the Writ and Count, ſor 
he anſwers to the Right in Demand, and puts 
that 
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that Right in Iſſue, and thereby admits that 

there is a ſufficient Form to put in Iſſue; and 

therefore though a Man pleads Non aſſumpfit 

modo & forma, yet the modo & forma does not 

traverſe the Form of the Writ or Count, but 

the Subſtance of the Promiſe only; which is the 

true Reaſon why you may give another Promiſe 

in Evidence different in Time and Plea, men- 

tioned in the Declaration, though not different 

in Subſtance. | 

: Saund. 41. But if the Defendant pleads a collateral Mat- 
ter, this ought to be proved in the ſame Manner 

it is alledged, unleſs it goes in Bar of the Action 

in any Form; ſo that Pleas are for two Sorts, ei- 

ther dilatory or peremptory. 

The Firſt is twofold, (viz.) to abate the 

Writ, or defer the Proſecution ; that of Abate- 

ment of the Writ was by Matter ſhewn dehors, 

or upon the Face of the Record itſelf; ſuch as 

were dehors, were Pleas to the ſuriſdiction, or in 

Diſability to the Plaintiff, or Privilege in the 
Defendant, or ſhewing Miſtakes in the Writ ir 

ſelf; all theſe were to be pleaded in four Days, 

unleſs ſpecial Leave from the Court; becauſe the 

Perſon coming in by Proceſs of the Court ought 

not to have Time to delay the Plaintiff: But 

Hb. . „ where there is a Variance between the Original 
1 H. 6.23, and the Count, or the Bond, and an Oyer 
_ El. 829. prayed, there the Variance may be pleaded; be- 
8 * cauſe it was uſual for the Pleaders to ſhew it to 
the Court, and have the Writ abated; theſe ta- 
- ken down by the Prothonotary were the Origi- 

nah of thoſe Pleas in Abatement: But when the 
Recital of the Writ and the Count itſelf were 

entered on Record, if there were any material 
Variance 
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Variance, the Defendant might take Advantage K<ilway 211, 
of it, not only by Way of Plea, but by Motion 
in Arreſt of the Judgment after the Verdict, or 
by a Writ of Error, becauſe the Writ being the 
Foundation and Warrant of the whole Proceed- 
ings, if the Plaintiff did not purſue it by his 
Count, there was no Authority to the Court to 
proceed in ſuch Caſes. 

If the Objections appear on the Face of the 
Writ itſelf, they are always Objections to the Le- 
gality, of which the Court are Judges, and not 
the Jury; and therefore when they were ſhewn 
to the Court by the Defendant's Counſel, the 
Judgment was quod breve caſſetur; if the Ob- 
jection was not good, the Writ ſtood, and there- 
fore ought to be anſwered, and there the Judg- 
ment was Reſpondeas ouſter; if they pleaded an- 
other Matter immediately, it is probable the di- 
latory Objection was not entered, becauſe the 
peremptory Plea was the proper Act at that # 
Court. 

But where they ſhewed a dilatory Exception, 
and there was judgment that they ſnould anſwer 
over, and they craved a Libertas interloquendi, 
and this not ending in any Thing peremptory, it 
is very probable the Prothonotary entered on 
Record, from his own Minutes, the whole Tranſ- 
actions as one Act of the Court; but where any 
Matter dehors was aGed, and which, if true 
would have abated the Writ, and there if they 
had gone to iſſue upon it, and it was found for 
the Plaintiff, there the Plaintiff had Judgment, 
quod recuperet , becauſe he choſe to put the 
whole Weight of this Cauſe upon this Iſſoe, 
when he might have had a peremptory Plea; and 
going to Illae on it is the Admitting he had no 
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other Defence; but if the Defendant pleads a 
Matter dehors in Abatement of the Writ, and the 
Plaintift replies, and the Defendant demurs to 
the Plaintiff's Replication; this immediately re- 
fers the Replication to the Conſideration of the 
Court; and ſince, if he had then referred the 
Plaintift's Writ to the Court, the Judgment would 
have been to anſwer over; therefore, if he at 
the ſame Time refers the Replication to the 
Court, to judge whether it is good or not, 
there is the ſame Judgment to anſwer over; but 
if he had referred the Action itſeif to the Court 
to judge of the Legality thereof, there, that not 
being touching the preſent Writ depending in 
Court, but the Plaintift's whole Demand, it 
was admitting the Truth of the Demand, be- 
cauſe ex facto Jus oritur, the Court never pro- 
nouncing what was the Law till the Fact was 
firſt ſettled ; and therefore the Defendant, refer- 
ring the Legality of the Plaintiff's Demand to the 
Court, admits conſequently the Truth of it. 

'The Second Sort of dilatory Pleas, or tempo- 
rary Bars, whereby the Parol is to demur, till 
full Age; and theſe are Pleas peculiar to the feu- 


- dal Law; for in the Civil Law the Guardian 


was Party to the Suit inſtead of the Infant; and 
if there was mala fides in his Defence, he was to 
anſwer it to the Infant. 

But the Wardſhip in the feudal Law was of 
another Nature, for the Guardian has the whole 
Profits in the Eſtate, and alſo the Marriage of the 
Infant, which was in order to breed him up to 
Arms, and to marry to ſuch Perſons, as they 
thought might continue the material Strain, that 
ſo the Ward might ſubſerve the original Deſign 
of the Term. 

I Hence 


of the Court of Common Pleas. 


Hence it was, that the Guardian was not truſt- 
ed with the Action, and by Conſequence it was 
a Maxim amongſt them, that the Infant could 
not be Party to the Suit; but this Maxim was 
confined to ſuch Caſes, where the Right of the 
Feud was in Demand, and was not allowed to 
Actions touching the Poſſeſſion; and the Reaſon 
* was from a Neceſſity; for if the Infant was not 
allowed to defend his Poſſeſſion, an Infant would 
be ſtript of all he had during his Minority; and 
ſo if the Injuries done by an Infant, the Parol 
ſhall not demur, becauſe then a general Licence 
would be given for Infants to count Injuries; the 


Proſecution of thoſe Actions were committed to 


the next Friend, and the Difference of the Ac- 
tions againſt an Infant to a ſpecial Guardian aſ- 
ſigned by the Court; but Actions concerning 
mere anceſtrel Actions continued as they were, 


that the Right of the Feuds might not be char- 


ged during Minority; therefore in Aſſiſes of No- 
vel Diſſeiſin and Mortdanceſt the Infant had not 
his Age, becauſe that was an Action brought of 
his own Seiſin, or his Anceſtors dying during 
Minority, becauſe the Wife muſt be ſubſcribed. 

So in a Quare impedit, becauſe the Church 
muſt be filled. 


45 


So in an Attaint, becauſe the Petit Jury may 9 Rep. 8g. 


die. In a Ceſſavit by Deſcent, tho' it be of his 
own Ceflor, he ſhall have his Age, becauſe he 
can't tell what Arrears there are; and if he does 
not make a true Tender, he loſes the whole 
for ever. 

If it be a Purchaſe, it ſeems otherwiſe, be- 
cauſe that is not an ancient Feud of the Family 
for which he was to be in Ward, 


But 
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But on a Formedon in diſcender and Remain- 
der, becauſe Voluntas Donatoris in Charta ſua 
manifeſte expreſſa de cætero obſervetur, and be- 
ing founded on what is exactly expreſſed in the 
Deeds, tho? it be a droitural Action, yet it may 
be purſued during Minority ; but if the Tenant 
pleaded a Bar by Warranty and Aſſets, there 
the Patrol ſhall demur, becauſe that concerns alſo 
all the other Inheritance of the Infant. 

But in a Formedon in Reverter, the Parol ſhall 
demur, becauſe he claims as Heir in Fee Sim- 
ple to the Reverſion, and not per formam doni; 
and therefore the Right of the Fee would be 


bound. 


But in all Caſes on the Fee, as an Action of 
Debt on the Obligation of the Anceſtor, be 
brought againſt the Heirs, there the Parol ſhall 
demur, becauſe that lays a Burthen on the Fee, 
which by the Law was to be preſerved intire 
till the Infant came of Age, ſince the Profit 
was given away during his Non-age to the 
Lord. 


CHAP. 


of the Court of Common Pleas. 


HA. V 


Of the general Iſſue and Pleas to 
es) the Action. 


A” they had theſe Dilatory Pleas, ſo alſo had 


they thoſe that were Peremptory, which 


were ſo formed, as to divide the Matter of Law 


from the Matter of Fact, according to the Rule 
in Bratton, Ad Quaſiionem juris non Reſpondent 
Juratores. From hence it was, that they formed 
the Demurrer, which ſuppoſed the Fact, and re- 
fer'd the Law to the Court; from thence alſo 
they formed the general Iſſues in every Action, 
which was referring the Fact mentioned in the 


Declaration to the Jury; and as the Court of 


Chancery formed all General and Special Writs, 
ſo the Common Pleas formed all General and 
Special Iſſues. 

The General Iſſues were contrived in ſuch 
Words, as were not proper to deny the whole 
Fact in the Declaration; thus, if a Charge was 
of Treſpaſs, the general Iſſue was, that the De- 
fendant was not guilty; if he were charged with 
a Debt, that he owed nothing; if it were on a 
Specialty, he admitted the Debt, unleſs he de- 
nied the Deed, becauſe the Seal continuing, it 
muſt be diflolved eo Ligamine quo Ligatur ; for 
there was that Credit given to the Solemnity of 
the Seal, thac he could not ſay he did not owe, 
when it appeared by the Acknowledgment of 
the Seal that he was indebted, 

; 1 But 
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But if the Debt were on ſimple Contract, 
then he might plead that he owed nothing, be- 
cauſe it did not appear by the Seal, that there 
was any Debt continuing; and in that Caſe he 
might even wage his Law, ſince if he truſted to 
the Honeſty of the Defendant when he lent his 
Money, he was obliged to do it, if the Defen- 
dant denied it on his Oath, with Perſons at- 
_ reſting to his Credibility; the Aſſize was a Con- 
trivance invented by H. 2. to try the Right, in- 
ſtead of joining Iflue by Battle; and cheſs were 
taken in the King's Bench or Common Pleas for 
the County in which they were fitting ; but 
they were adjourned for Difficulty into the Com- 
mon Pleas, as the Centre of all Civil Juſtice ; 
in the ancient way they did not join Iſſue by 
Battle where they could produce the Inveſti- 
Booth 213,214, ture, which was ſigned by the Parties, or when 
s, 27% there had been a Deſcent from the Perſon who 
had appeared Tenant on the Roll; and this 
Trial was called Jurata coram juratoribus ; 
the Aſſize was invented, that coming, inſtead of 
the Battle, they pleaded Pleas why the Aſſize 
ſhould not be taken; and where Iſſue was join- 
ed on ſuch Pleas, tho' it were tried by the Re- 
eognitors in Aſſize, 'twas ſaid that the Aſſize 
did Traufre in Jurata; when they pleaded what 
they called a far Bar to the Aſſize, and Iſſue 
was joyned. upon it, they never inquired of the 
Seifia or Diſſeiſia, in which was called taking 
the Aſſize at large; bur if the Plea was found 
againſt the Defendant, they proceeded to in- 
quire of Damages only; but if he pleaded only 
a colourable Bar, that is, ſuch a Bar where they 
gave Colour, then they proceeded to take the 
Aſſize at large, which was done in this manner; 
| the 
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the Aſſize ſhewing no Title in the Plaintiff, the 


_ Defendant would ſhew his own Infeoftment or 


Inveſtiture; but becauſe ſuch Feoftment was 


only Evidence that there was no Diſſeiſin, it 


would amount to the general Iſſue without Co- 
lour; and therefore the Defendant urged that 
the Plaintiff obtained by Virtue of an Inveſti- 
ture on which the Ceremony of Livery had 
never paſſed; and the Validity of ſuch Inveſli- 
ture being a Queſtion of Law, was not to be 
anſwered by the Jury; and therefore the Plea 
of his own Inveſtiture, which alone would 
have been only Evidence of no Diſſeiſin joined 
to the Plaintiff's Title, which turned on a Que- 
ſtion of Law, and drew the Cauſe from the 
Jury to the Court, this obliged the Plaintiff to 
ſhew by what Inveſtiture he claimed, and then 
the Aſſize was taken at large on the Title of 
the Plaintiff; this was done that the Plaintiff's 
Title might appear on Record, and the Plaintift 
be confined to give Evidence touching that 
Title, that the Jury might not wander from 
that Evidence; and if they did, they might 
have proper Evidence to convict them on At- 
taint, having ſomething on Record to which 
they might apply their Evidence; if an Infant 
plead a flat Bar, and the Bar is found againſt 


him, yet the Aſſize ſha!l be taken at large, be- 


cauſe the Law not allowing the Paroll to demur 
in this Action, which was Feſtinum Remedium, 
ſo they inquired of the S/%n ard D:ſſe;/in, 
that the Infant's whole Title might be before 
the Court, and might not ſuffer by his Pleading : 
Whenever the Plaintiff ſlipt his Time, or was 
barred in the Aſſize, he was driven to the 
Writ of Right; but when the Defendant had 
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the Advantage, to ſecure his Poſſeſſion, he might 
chuſe whether he would join Iſſue by Battle or 
by Aſſize, ſince there was a recent Diſeiſin; ſo 
that the Plaintiff had the firſt Choice in the 
Writ of Aſſize; but if he flipt his Time of 
Choice, the Election was in the Defendant. 
The Pleadings in other Actions were ſettled 
conformable to what was done in the Aſſize; for 
they gave the Defendant, if it were a Matter of 
Fact, the Liberty of pleading the general Iſſue, 
or traverſing any material Point of the Declara- 
tion ; but he could not plead a Plea that a- 
mounted to the general Iſſue; for Pleas that 
amounted to the general Iſſue, were only Facts 
on which the Iſſue might be turned in Evi- 
dence; and therefore were not Iſſues of Fact to 


be returned to the Court, but Matters of Evi- 


dence to be determined by a Jury; and conſe- 


quently not a good Flea, becauſe they drew to 
the Examination of the Court, what was proper 


to be determined by the Jury; but they gave 


the Defendant Leave to traverſe any material 
Point in the Plaintift's Declaration, in order to 
bring that one ſingle Point in Iſſue, to which 


they might apply their Evidence only, that if 


the Jury on that Point gave a corrupt Verdict, 
they might be more eaſily attainted; which was 
not ſo readily done on a general Iſſue, where 
the Matter was more complicated; therefore in 
Debts for Rents, if it was by Deed they might 
plead Non eſt factum; if it were without Deed, 
Non dimiſit, or nothing in Arrear, or that they 
never entered, unleſs it was by Deed, and there 
they were eſtopped by their own Acceptance; 
and yet all thoſe Points were in Iſſue on N- debet; 
and Nil delet was à proper Iflue for Rent not- 


withſtanding 
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withſtanding the Indenture ; becauſe an Inden- 
ture did not acknowledge a Debt like an Obli- 
ation, ſince the Debt accrued by ſubſequent 
| Wi and therefore he was not eſtopped 
by the Indenture, to ſay he owed nothing; as 
in Aſſize the Defendant might ſhew to the 
Court any Matter by way of Bar, why the As- 
ſize ſhould not be taken; ſo in all perſonal 
Actions he might ſhew any Matter to the Court 
why the Action did not lie; and this was pro- 
per to ſhew the Court, and not the jury; be- 
cauſe *twas a Matter of Law how far the Action 
lay, and not a Matter of Fa& whether a De- 
claration was true; and there ſuch Queſtions 
were produced to the Court, and not to the 
Jury, ſince they were firſt Queſtions of Law, 
whether ſuch Bars properly diſcharged the Ac- 
tion; but they might be traverſed whether true 
or not, which ſubſequently drew them to the 
Examination of the Jury. 
But if the Defendant pleaded to Part, he 
muſt traverſe the other Part ; becauſe the other 
Matter remains ſtill a Fact to be tried by a 
Jury, there being no Queſtion of Law moved 
concerning it ; but if the Plaintift did not pray 
Judgment for that Part unanſwered, 'twas a 
Diſcqntinuance, becauſe he did not inſiſt on the 
Judgment of the Court for want of an An- 
ſwer; nor had not put it into any proper way 
of Examination; and being not put under Ex- 
amination by the Defendant, nor prayed by the 
Plaintiff, to be adjudged as a Matter admitted 
by the Defendant, *rwas a Queſtion out of 
Court, ſince the Plaintiff by not following it to 


a proper Determination has diſcontinued it, 


whatever makes the Fact complained of to be 
E 2 lawful 
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lawful was matter of Juſtification, and to be 
ſhewed to the Court; becauſe the Court was 
Judge what was Law, and how far the Fact, 
if done, was lawfully done; the Jury were only 
Judges whether the Fa& was done or not; and 
therefore on Not guilty or Treſpaſs, the Defen- 
dant can't ſhew Licence to prove there was no 
Treſpaſs; becauſe tho' the Licence makes it no 
Treſpals, yet he ſhews that Licence to an im- 
proper Juriſdiction, viz. to the Jury, who are 
not proper Judges of the Law; and ſo if he 
ſhews a Releaſe of Debt to a Jury, tis no Evi- 
dence; becauſe, tho“ the Releaſe makes it to be 
no Debt, he ſhews it to an improper Juriſdi- 
Rion ; but tho' a Man muſt ſhew all Matters to 
the Court, that affirm the Fa& complained of, 
and diſcharge ir, yet where any Thing goes in 
Denial of the Fact, there it muſt be given in 
Evidence on the General Iſſue; 3 what- 
ever denies, that Cauſe of Complaint is Matter 
proper to be exhibited to the Jury, who are 
Judges whether the Fact was or not; and there- 
fore Actions of Trover and Aſſumpſit, which 
are modern Inventions to get did of the Law- 
wagers, which lay in the ancient Actions of 
Debt and Detinue, were ſo formed, that almoſt 
every Thing may be given in Evidence on the 
general Iſſue; thus in Trover, the Plaintiff de- 


dclares on the Property of Goods and Chattels, 


and that they come by finding in the Defen- 
dant; whatever Matters were alledged that con- 
fels Property in the Plaintiff, will intitle him to 
his Damages; and whatever denied it, is on 


the general Iſſue; and therefore Levying by Di- 


ſtreſs, Releaſes, or the like, which were ancient- 
ly pleaded in this Action, are not given in Evi- 


dence ; 
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ence; becauſe they diſaffirm the Property of Noy 55. 


the Plaintiff, on which his Action is founded; ſo 
in Aſſumpfit, the Action is formed on a Con- 
tract, and the Treſpaſs to the Plaintiff ia the 
Non-performance of it, and the Iſſue be Non 
Aſſumpfit inſtead of the old Iſſue, which was 
Not guilty, as Non Dimiſit was on an Action 
of Debt upon a Leaſe; and Non detinet on the 
detaining of Goods; yet on the Iſſue, every 
Thing may be given in Evidence which diſ- 
affirms the Contract, for that goes to the Gift of 
the Action; ſince there be no Contract to be 
performed at the Commencement of the Action, 
there could be no Treſpaſs for the Non-perfor- 
mance of it; and therefore a Releaſe goes to 
the Giſt of this Action, for it ſhews there was 
no Contract at the Time the Action was com- 
menced; ſor as in Trover he muſt have a Right 
to the Lb | declared on, therefore every 
Thing, that ſhews the Contract to be void, as 
Non-age, or more Money loſt at Play than the 
Statute allows, may be given in Evidence on 
the general Iſſue; for on a void Contract, the 
Plaintiff has no Right to any; therefore this 
and the like goes to the Gilt of the Action. 
Note, that the Giſt of the Action is the Fraud 
and Deluſion, that the Defendant hath offered 
the Plaintiff, in not performing the Promiſe he 
had made, and on relying on which, the Plain- 
tiff is hurt; and therefore what goes to ſhew 
that there was no Contract, or that it was per- 
formed, or paid, or releaſed, or that there was 
no Conſideration, and diſcharged, goes to the 
Giſt of the Action, becauſe there could be no 
Deluſion or Fraud to the Plaintiff at the Time 
of the Action brought, nor could he rely on 
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that which had no Being; and therefore theſe 
Matters need not be pleaded, but may be given 
in Evidence on the General Iſſue. 

But antiently, if there was Matter of Law, 
tho' it amounted to a Negation of the Declarati- 
on, yet it might be exhibiced ro the Court with 
2 Concluſion to the Country, this was thought 
a proper Way to exhibit to the Court firſt, 
when the Proceedings were ore tenus, becauſe it 
ſaved the Time and Expence, and fince being a 
Matter of Law it was found ſpecially by the 
Jury, and returned back to the Court; from 
hence came the ſpecial Iſſues of non eſt factum, 
as that the Obligor was covered or not lettered, 
or that it was not ſo read to him, and fic non eſt 


factum; fo in Trover and Aſſumpfit they plead- 


ed a Releaſe, or infra Etatem in an Aſſumpfit, 


| becauſe they are Matters of Law, though they 


be a Negation of the {laintiff's Declaration, and 
were therefore proper to be referred to the Court 
in the firſt Inſtance ; but Matters of Law, which 
do not go to the Giſt of the Action, but to the 
Diſcharge of it, even in theſe new framed Ac- 
tions, are to be pleaded, as the Statute of Li- 
mitations; and fo if a leſſer Sum be paid before 


the Time, becauſe that is not a Performance, 


which deſtroys the Being of the Promiſe, but a 
collateral Agreement, that ſupplies the' Perform- 
ance of it. | 

In all the Pleadings, where-ever proper Tra- 


verſe was firſt properly taken, the Iſſue cloſed; 
and therefore a Traverſe cannot be taken on a 
Traverſe; if to the Declaration, it deſtroys the 
Plaintift's Action; if to the Bar, deſtroys what 
is ſaid in Avoidance of the Action; and if to the 
Replication, what was ſaid in Avoidance of the 


17 ane ; 
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Bar; & fic de cateris ; and conſequently, where 
a ſubſequent Traverſe is taken, the Reſt ſtands 
confeſſed. 

If a Man demurs to Part, and takes Iſſue to 
the other Part, or if the Declaration be againſt 
two Defendants, and one demurs, and the other 
takes Iſſue, the Court ſhall determine which 
they pleaſe firſt; for in both Caſes there are two 
Iſſues, the one in Law, and the other in Fact, 
each of which is independent of the other; ſince 
where-ever there is a Demurrer quoad that Per- 
ſon or Fact, it is an Admittance ; but the De- 
fendant ſhall never plead and demur to the ſame 
Fact, becauſe that is a Duplicity, that draws the 
Matter to aliud Examen; ſince the Demurrer is 
to be tried by the Court, and the Fact by the 
Jury ; and it would be expenſive and vexatious 
to follow the Matter in both Judicatures; for 
then a Man would always demur ſpecially for 
Time, and if he was over-ruled, then he would 
deny the Fact; but if the Declaration be not a 
ſufficient Foundation to give Judgment, this may 


de moved in Arreſt after Verdict, becauſe Judg- 


ment cannot be given, when it appears, that 
tho* the Fact be found for the Plaintiff, yet he 
has not ſufficient Cauſe of Action; and a Demur- 
rer is an admitting the Matter of Fact, ſince it re- 
fers the Law ariling on the Fact to the Judg- 
ment of the Court; and therefore the Fact is ta- 
ken to be true on ſuch Demurrer, or otherwiſe 
the Court has no Foundation on which to make 
any Judgment. 
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. 
The Fur) Proceſs, 


N ſettling the Law in the Courts above, 
O they had the Matter of Law decided by 
the King's Juſtices, but the Matter of Fact, by 
the Pares; and therefore the Jurata was to be 
ſummoned from the Place where the Fact was 
laid, and antiently from the very Hundred where 
it aroſe, ſince thoſe Facts were determined in 
the Court of the Hundred; but becauſe it was 
difficult to get twelve Freeholders in every Hun- 
dred, the Court contented themſelves with four, 
and afterwards, (viz) 21 El. c. 6. if two ap- 
peared it ſufficed; if ſuch Perſons were not re- 
turned, the Array was challenged on the Polls, if 
they were not Hundredors; and this was to ſecure, 


that ſome at leaſt of the Pares of the Hundred 


might be at the Trial of every Fact, in order to 
have the ſame Settlement of the Fat, by the 


Men of the Neighbourhood, as was uſed by the 


Feudal Courts for the Deciſion of Right there; 
ſo that the Jury were originally nothing but the 
Pares of the Lord's Courts transferred into the 
King's Court, by a particular Writ; but now by 
the Stature for the Amendment of the Law, 
thoſe Hundreds are not neceſſary, for the Venire 
is awarded de Corpore Comitatus, unleſs in crimi- 
nal Matters, and upon penal Statutes. 
The Jury when impanelled judged under the 
Penalty of an Attaint in the old Law, as appears 
by Glanville; if a ſalſe Judgment was given in 
the Court below, and they were arraigned for 


this 
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this falſe Judgment in the King's Court, they were 
obliged to wage their Battle, not by an ex 
neous Perſon, but by one of themſelves; and if 
they proved recreant, they lolt Liberam Legem, 
the Lord loſt his Court, and the whole Court 
was in Miſericordia. Gla. Lib. 8. c. 9. fo. 66. In- 
ſtead of this, came the Norman Way by a Grand 
Jury of twenty-four; but the Perſons, if con- 
victed were under the ſame Diſabilities with a 
Champion recreant in ſuch a Caſe, for they loſt 
Liberam Legem, and they received the villanous 
Judgment, which every Champion received, 
that maintaining another's Right by Battle fail- 
ed; for their Verdict was the Aſſerting of the 
Right of the Perſon, for whom it was given; 
but this was ſo ſevere a Judgment, that they 
allowed all Manner of Evidence in Support of 
their Verdict; but againſt the Verdict they ad- 
mitted none that was not given at the former 
Trial, becauſe the Jury might give in their Ver- 
dict, not only on the Evidence given in Court, 
but on their own Knowledge; and therefore 
whatever other Ways they came to the Know- 
ledge of the Fact, they might give in Evidence 
for the Support of their Verdict ; but the Evi- 
dence not offer d on the Trial, can never be 
brought againſt them, becauſe ſuch Evidence 
might have altered their Judgment had it been 
given; and the Want of that Light, which the 
5 Party neglected to offer, cannot convict them of a 
Falſity, which if it had been offered might have 
founded a different Verdict. 
The ſame Proceſs that was uſed in the Lord's 
Court to bring in the Parties and Juries, (viz.) 
Summons, Attachment, Diſtreſs, was uled in the 


* 


King's. 
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King's Cpurt ; for the Venire anſwers the Sum- 
mons, thè Habeas Corpus, the Attachment, and 
the Diſtringas is the Diſtreſs infinite; and as in 
the Caſe of the 2 4 they ofren dropt one Pro- 
ceſs, as in Treſpaſs the Summons, beginning 
with the Attachment; ſo in the King's Bench, 


and Exchequer, when the criminal Buſineſs was 


tranſacted, and the King's Dues demanded, they 
dropt the Habeas Corpus, and proceeded on the 


e e e the Summons was omitted in Treſ- 


paſs, that the Offender might not fly from Ju- 
ſtice by Notice; but it is not preſumed till the 
contrary appears, that the Jury would not obey 


the Summons; but in the King's Caſe, if they 


did diſobey they made uſe of the ſtrongeſt Pro- 
ceſs, (viz.) the Diſtringas. 

If all the Jury did nor attend on the Habeas 
Corpus, or Diſtringas, which was to bring them 
into Court, there were undecim, decem, or 


octo tales, according as the Number was deficient, 


to force others to the King's Court to try the 

Iſſue; this was without Summons or Venire, be- 

cauſe it was ſuppoſed that the firſt Habeas Cor- 

pus and Diſtringas had given Notice to the Vi- 

cinity, that they ought to appear; and therefore 

the Supplemental Jury were forced in without a 
articular Summons to them. 

It was wiſely foreſeen by Ed. 1. that when he 
deſigned no further Juſtices in Eyre to diſpatch 
Buſineſs in their proper Counties, that the Jury 
muſt be brought up to the Courts above, which 
would occaſion great Expence, and great Con- 
flux of People to the Courts, and therefore he 
conſtituted the Writs of Niff prius, that the 
Matters of the Law might be tried in his own 


Court, 
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Court, and the Facts in the Country; and there- 
on there was a perfect Uniformity in the Law 
for the ſame Juſtices Itinerantes in Vacation 
Time; and henceforward, when they found this 
anſwered the Expectation, the Juſtices in Eyre 
were totally diſuſed. 7 
' The Manner of contriving it, was to dire& 
the Venire to return the Jury at ſome Day next 
the Term, unleſs the Jultices Prius tali Die & 
loco venerint; and thus the Nift prius was at firlt 
on the Venire, and continued in that Manner 
from Ed. 1. to Ed. 3. for tho' there were no 
Iſſues returned on the Venire to make them ap- 


pear at Niſi prius, yet it was ſo much a greater 


_ Difficulty on them to appear afterwards at Meſt- 


mizſter, which if they did not, the Diſtringas iſ- 


- ſued, that it had its Effects to bring them in 


their proper Counties; the Writ was contrived 
to command them to come into Court, becauſe 


: it would have been improper for the Court to 


have commanded them to come into any other 
Place; ſo that their Appearance before the Ju- 


ſtices of Aſſiſe is an Excuſe for their Non- 


appearance in Bank; but if they did not appear 
at the Aſſiſe, nor at Weſtminſter, there iſſued a 
an Habeas Corpus and Diſtringas to bring them 


up. 

1 IWeſtm. 2. cap. 27. the Defendant migbt 
be eſſoined in an Aſſiſe or Niſi prius the firſt 
Day; but if he had an Eſſoin at Niſi prius, the 
Inqueſt was taken by Default in Aſſiſe. 

By the Statute of Malbridge, cap. 18. Poſt- 
quam aliquis poſuerit ſe in Inquifitionem aliquam, 
non habebit nifi unicum Eſſonium ; and the Sta- 
tute not limiting the Time when the Eſſoin 
ſhould be taken, they might take it on the Di- 


ſtringas; 
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ftringas; ſo that when the Jurors to ſave the 


Penalty had come on the Diſtringas, one of the 
Parties eſſoined himſelf; and the Jury after much 


Expence and Trouble were obliged to return re 


infecta; for this Inconvenience, a Remedy was 


drawn from Meſim. 2. cap. 27. which ſays, Poſt- 


quam aliquis poſuerit ſe in Inquifitionem aliquam 
proximum Diem, alloquetur ei Eſſonium: And 
the proximus Dies was the Return of the Ve- 
nire, and then by this Conſtruction they got rid 


of the Eſſoin at Niſi privs; for they made the 


Venire returnable at a Day within that Term 
in. which Iſſue was joined; and the Defendant 
was obliged to be in Court during that whole 
Term, ſo that they made a Proximus Dies in 
the ſame Term that Iſſue was joined; and there 
was no Miſchief in this, becauſe after the Par- 
ties had Leave to appear by Attorney, they 


were diſcharged themſelves, from a conſtant At- 
| tendance in Court; hence the Dies Datus was 


omitted in the Common Pleas in the Award of 


the Venire, becauſe the Party being in Court 


that Term in which Iſſue was joined, continues 
in Court by his Attorney during the whole 
Term; but yet the Proxim Dies after Iſſue 
joined, maſt be the Day of the Return of the 
Venire, and by Conſequence the Time when he 
was to caſt his Eſſoign, then he had no other 
Day to do it by the Words of the Statute; and 
by this Conſtruction they got rid of all the Eſ- 
ſoigns on the behalf of the Defendant at the 
Day in Nife prius. 

Alſo there was no Dies datus on the Re- 
turn of the Diſtringas, becauſe the Inqueſt 
might paſs, tho' the Defendant made Default at 
the Day in Ni prius; and therefore it was not 

neceſſary 


of the Court of Common Pleas. 


neceſſary to give him a Day there; but if he 
reaſſumed the Conſideration of their giving 
Judgment, they iſſued a Diſtringas ad audien- 
dum Judicium to give a Day to the Party, that 
nothing might be determined in their Abſence ; 
but in the King's Bench they gave a Day on 
the Return of the Veuire; becauſe anciently 
the King's Bench had not Buſineſs enough to 
fit the whole Term De Die in Diem; and 
therefore they adjourned from one Day to ano- 
ther; they gave a Day to the Parties to be pre- 
ſent when they ſat, but there was no Day given 
to the Parties on the Diſtringas, for the ſame 
Reaſon as in the Common Pleas, wiz. becauſe 


the Inqueſt might be taken by Default. 


The ancient Practice of the Defendant being 


Eſſoinable on the Venire, was a great Miſchief 


in this Proceſs; becauſe if he did not appear, 
the Jury was afterwards obliged to appear in 
Bank; and there was another Miſchief in this 
Proceſs as it then ſtood, that the Parties nor 
ſeeing the Panel beforehand, they could not 
be prepared to make their Challenges; the 
firſt of theſe Miſchiefs was pretty well remedied 
by laying the Coſts on the Defendant where 
the Plaintiff prevailed; but the ſecond Miſchief 
had no Remedy *'till 42 Ed. 3. c. 11. whereby 
it's ordained, that no Inqueſts but Aſſize and De- 
livery of Gaols be taken by Writ of Nifi prius, or 
other manner at the Suit of great or ſmall, be- 
fore that the Names of all them that ſhall 
paſs in the Inquelt be returned into the Court; 
and this ſet the Proceſs on the ſame Foot it 
now ſtands. 

From henceforward they could not place the 
Nifi prius in the Venire, as was directed by 
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the Statute of Weſtminſter 2d. becauſe it's di- 
rected that no Inqueſt be taken at Niſi prius 
till the Inqueſt be returned in Court, and 
therefore the Clauſe of Nif prius was take 

out of the Venire, and placed to the Habe 
Corpus and Diſtringas, which was ſo awarde 
on the Roll in the Jurata; this had many go 
Effects, firſt, for that the Plaintiff and Defen- 
dant knew the Names of the Jury in order to 
challenge. 2dly, The Venire being returned, the 
Defendant had no Eſſoin on the Habeas Corpus 
and Diſtringas, but was obliged to appear, or 


elſe by Weſtminſter 2, cap. 27. the Inqueſt 


was taken by Default, as if he had appeared, 
not that there was Judgment given for Default, 
becauſe having the Day at Niſi prius, from 
whence he might be detained by inevitable 
Neceſſity, they thought it too hard to give 
Judgment againſt him for the Default, without 
allowing him to excuſe it; yet the Inquiſition 
was taken chat the Plaintiff may not be delayed, 
as it was on the ſecond Default of the De- 
fendant on the Aſſize; ſo that when a Venire 
had been returned, there was no Eſſoin on 
the Diſtringas. 

The ſecond Advantage was, that the Jury 
on the Nif: prius were fined if they did not 


appear; and therefore the Clauſe in the Diſtrin- 
gas is, Quod Habeas Corpora eorum coram nobis 
apud Weltminſter die Lung prox. poſt, vel coram 


Juſtic' noſtris ad Aſſiſas in Com? tuo tenend* aſſign” 
ft prius die, &c. Since they could fine them on 
this Proceſs according to their Offence, they 
granted Niſi prius in the enſuing Diſtringas, 
and did not compel them to try it at Bar 
which was more convenient than the ancient 


I way 
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way, where the appearing Juror was obliged by 
his Companion's Default to come up to Heſt- 
minſier; but now every one had Iſſues return- 
ed on him for his own Default, 


But to explain this further, we muſt conſider 
how theſe Continuances are made after Iſſue is 


joined; if it be an iſſuable Term, the Venire is 
made returnable the laſt Day of the Term, 
without any Nig prius in it, as it anciently 
was, and from that Day the Diſtringas is «teſted 
with a Nifi prius returnable at the. Day in 


Bank; if Iſſue be joined, and they don't go to 


Trial the ſame Term, then they award a Venire 
on the Roll, returnable the ſame or the next 


Term, and if they don't go to Trial, they con- Co. Entries, | 
tinue the Proceſs by a Vic* non miſit breve, and 


then there is on the Roll a new Venire award- 
ed till the Vacation, when they go to Trial, 


and when they are going to Trial they take 
the Roll and enter the Continuances to the 


Diſtringas, which Award of the Diſtringas is 


never entered on the Plea Roll, but only at 
the Day in Bank; when the Poſtea is returned, 
they enter it Poſtea continuato inde proceſſu, 
which is a Recital of the Continuance warrant- 
ed by the Niſi prius Roll; the reaſon of this 
Practice is, that if they had entered the Award 
of the Diſtringas on the Plea Roll, and had 
not gone to Trial, they muſt from thence a- 
ward an Alias and Pluries Diſtringas, which 
would have obliged the Jury to come in 
Terms, and in Terms not ifluable; and by this 
Practice they ſaved all Trouble and Expence of 
that Nature, and yet they continued the Acts 
of the Court as well, for Poſtea continuato inde 
proceſſu ſhews on the Plea Roll that the laſt 
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Award of the Venire in the former Form was 
continued to the Day in Bank by the Proceſs, 
viz. by the Diſtringas, and the Award of the 
Diſtringas was not neceſſary to be entered, ſince 
it was an Act relating to a Trial out of the 
Court, and not in the Court it ſelf ; and therefore 
preparatory to the Trial was formerly entered 
on the Niſi prius or Iſſue Roll, ſo called, becauſe 
it was to go out of Court, and return at the 
Day in Bank; and as it was unneceſſary to enter 
the Continuance on the Plea Roll, ſo it was not 
expedient, becauſe ſuch Continuance would have 
imbarraſſed the Parties. and Jury; and therefore 
a general Entry was thought ſufficient on the 
Nifi prius Roll; they enter the Declaration and 
Pleadings to the Iſſue joined, together with the 
firſt Award to the Venire; but to fave the 
Trouble of ſuch Entry of Continuances, they 
enter the Placita of the Term in the Vacation, 
when they go to Trial at the Bottom of the 
Nifi prius Roll; between the Award of the 
Venire and the Jurat Roll, and this ſhews the 


Judge of Aſſize, that it was an Iſſue continued 


to the laſt Term, and is a Warrant to the Officer 


above to continue the Venire until the Time 


of ifluing the Diſtringas ; hence in the Common 
Pleas they make no Placita at the Bottom when 
they go to Trial the ſame Term Ifſue is joined; 
for that would apparently be unneceſſary, ſince 
ſuch Placita came inſtead of the Continuances ; 
but in the King's Bench they always entered the 
Placita, tho' they went to Trial the ſame 
Term; becauſe antiently the Continuances in 
that Court were from Time to Time in the ſame 
Term; and 'tis to be noted, that in the Com- 
mon Pleas there was anciently a Continvance 

I | Roll 
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Roll for the Jury Proceſs; ſo after the Venire 
was awarded, and the Jury Proceſs was conti- 
nued from Term to lerm, they entered the 
Continuance on a Roll of that Day, to which 
ſuch Proceſs was continued, entering up the Stile of 
the Court on the Top of ſuch Roll, and num- 
bering the Roll; and ſo when it continued to 
a ſubſequent Term, they entered on the Conti- 


nuance Roll of that Day in the ſame manner; 


and when the Poſtea came up, then their Entry 


was made in this manner, Poſiea continuato pro- 


ceſſu præd inter partes pred. per Fur fonit” inde 
inter eos in reſpectum huc uſq; ad tunc Diem ſci” 
in Octab. Sancti Trinitat', nifi Juſticiar prins, 
Ce. | 

And. when ſuch Records were ſent for by 
Writ of Error at the End of the Judgment, 
they ſent the Placita of the particular Times of 
Cuntinuances to warrant that Part of the Roll 
that mentions the Continuato inde Proceſſu; and 
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this is evident from Raſtal/'s Entries, Title Er- Raſtall's 228, 


701, in a notable Roll in the 5 Ed. 4. where the 
very Number of each Roll of Continuan-ce is 
entered at the Foot of the Judgment; but after 


32 H. 8. 30. the Continuance Roll was dropt, 


becauſe by that Statute, all Diſcontinuances 
were cured after Verdict; and therefore they 
only entered on a Plea Roll the Award of the 
Venire, which they continued as before men— 
tioned by a Vic' non miſi: bre ve; but now that 
is dropt, and they only enter Poſtea continuato 
inde proceſſu inter partes præd', entering the 
Verdict returned on the Poſtea; and they need 
not on the Foot of the Record enter any Con- 
tinuance, ſince the want of a Continuance is 


cured after Verdict; but they enter the Placita, 
and 
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and the Award of the Diſtringas on the Nif 
prius Roll, to be an Authority to the Judge to 
try the Cauſe. 

The Day at Ni, prius and in Bank are in 
Conſideration of the Law the ſame; becauſe the 
Writ of Niſi prius, which gives Authority to 


the Judge to try the Cauſe in the County, is 


inſtead of the Court; and therefore the Poſtea 
certified by him on the Day of Bank, is the 
ſame, as if the Jury had come up to the Court; 
and this (as was ſaid) is for the Eaſe of the 
Subject, that the Jury and Witneſſes may not 
come out of the proper County. 

If a Venire is awarded, and they don't go to 
Trial the next Aſſizes, but it lies for ſeveral 
Terms, the Continuance may be made by a Vic 
non miſit bre ve; but if a Niſi prius be award- 
ed, and ſome of the Jury appear, and the Pa- 
nel he not full, fo that the Trial is not carried 


on, they only enter thoſe of the Jury that 


appeared, Et alii non venerunt, ideo Reſpectu- 
entür to the next Term pro defectu Fur ; and 
at the Day in the next Term they awarded an 
Alias Diſtringas to the next Aſſizes with a Ni 
prius till the next Term. 

The ancient Practice was, that if the Matter 
in Law on the Demurrer was eaſy, the Court 
determined it immediately, whilſt the Parties 
were both in Court; but if it went over to 
another Term, the Plaintiff ſerved the Defen- 
dant with Proceſs ad audiend” Judicium; and if 
he appeared not at the Proceſs, Judgment was 
given againſt bim; but on a real Action there were 
two Days given before Judgment was given; for 
if he were ſerved with Proceſs ad audiend' Ju- 
dicium, and he made Default, this was recorded, 


and 
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and further Day given; and if at that Day he 
did not appear and ſave his Default, then Judg- 
ment was given againſt him. 

This Proceſs vaniſhed in Perſonal Actions 
when Defendant could make an Attorney; for 
after the Iſſue cloſed, the Attorney was always 
preſent as an Officer of the Court; and there- 
fore it had been incongrous to have demanded 
the Defendant when he was in Court by his 
Attorney; and therefore the Plaintiff may diſ- 
continue his Action by not following of it, yet 


the Defendant was not demandable after he had 


appeared, as he was of old, being in Court by 
his Attorney ; but as in Chancery, Defendant an- 
ſwers in propria Perſona ſua, and not by Attor- 


ney, there is no Attorney on Record; for the 
Clerk, that appears for him, only ſhews his Cli- 


ent is in Court, and is not put in his Place ad 
Lucrand” vel perdend', as at Common Law; and 
thence is the Subpena for the Defendant to come 
in and hear Judgment ; and in real Actions, the 
Defendant was obliged to appear himſelf; be- 
cauſe his Inheritance was concerned; and there- 
fore they would not give Judgment tinal in the 
Abſence of the Party; therefore they ſummoned 
him at Nifs prius; in a Perſonal Action, the 
Defendant was called; becauſe it was not pre- 
ſumed that the Attorney, who was an Officer of 
the Court, was attending at the Niſi prius in the 
County, whence they called the Defe:.dant him- 
ſelf ; but then by the Statute of Weſtminſter, 
the Judgment, if he did not appear, was taken 
by Default, as aforeſaid. 
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rr. VII. 
The Venue. 


N che feitling of the Niff prius, they ob- 

liged the Plaintiff to try the Action where 
it accrued ; and the altering the Venue began in 
the King's Bench, and was transferred from 
thence into the Common Pleas. 

The Venire was to bring up the Pares of the 
Place where the Fact was laid, in order to try 
the Iſſue ; and originally every Fact was: laid in 
the Place where it was really done; and there- 
fore the written Contracts bore Date at a cer- 
tain Place, and the Treſpaſſes on Land were in 
their own Nature Local, and the Decenna was 
reſponſible for 'the Appearance of the Parties 
within their Diſtricts ; but when the Cuſtom of 
Decenuary began to wear off, Men could go from 
Place to Place, and the King's Writ iſſued to any 
Place where the Defendant reſided ; from thence 
they began not to Date their Contracts at any 
Place, that ſo they might ſue them at what Place 
they pleaſed; for before the Capias, the Proceſs 


by Attachment and Diſtreſs could be only exe- 
cuted where his Goods were, and this begot the 
Diſtinction between Tranſitory and Local Ac- 


tions; for the former related to Goods and 


Chattels, and followed the Debtor where-ever 


he could be found; but the later related to 
Lands and Teriements; and fo the Proceſs was 
general, and on the Lands, tho' in Treſpaſs V C 
armis the Proceſs was on the Perſon, but created 
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no Inconvenience, becauſe it was an Action, 
that was generally between Neighbours, and the 
Perſon had no Occaſion for a Writ into a Fo- 
reign County in order to find the Defendant. 
In the tranſitory Actions, the Plaintiff had Li- 
berty to chuſe his Venue, being ſuppoſed to lay 
it where the Fact was done, and that it was 
done in the County, where the Writ was 
brought; but if the Writ followed him into a 
Foreign County, he having fled from the Place, 
where the Fact was done, the Plaintiff was at 
Liberty to chuſe from what Vicinity the Pares 
ſhould be ſummoned. 
But the Defendant could not by his Plea alter 
the Venue, unleſs the Matter pleaded was local. 
The Reaſon of the Diſtringas was, that where 
the Decenna's were broken, where People were 
obliged to anſwer locally, the Plaintiff was ne- 
ceſſitated to ſeek the Defendant, and to ſummon 
or attach him in the County, where he reſided, 
and the County was put into the Margin; the Laocelot's Juſt. 
Record begins, that the Defendant was ſum- *** 
moned or attached as in that County; and this 
Notion ſcems to be borrowed from the Cano- 
niſts, where the Rule is, quod actor debet ſequi 
forum Rei. 
Now ſince the Law obliged the Plaintiff to 
ſeek the proper Forum Kei, the Defendant could 
not alter the Judicature of the Fact by any Plea 
that could be determined in that Place; becauſe 
ſuch Plea was not alieni Fori; and it would be 
hard that the Plaintiff, who was forced to ſeek 
the Defendant, ſhould go elſewhere to have the _ $5, 
Cauſe determined; but where the Plea of the ag wegt "ty 
Defendant was local, ſo that the Place made 
Part of the Iſſue, there the Place of its own Na- 
F 3 ture 
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ture was alieni Fori; and therefore to prevent a 
Failure of Juſtice the Venire was carried into a 
Foreign County. | 

But if the Plaintiffs Declaration be for a Mat- 
ter local, where he cannot follow the Perſon of 
the Defendant; as in a Quare clauſum fregit ; 
there, if the Defendant could not be found in 
the County, where the Treſpals was commit- 
ted, they could not follow the Perſon of the De- 
fendant, and ſo they bad only the Proceſs of 
Outlawry; but as the Plaintiff was obliged to fol- 
low the Defendant; ſo the Plaintiff had his 
Choice from what Vicinage within the County 
he would try his Cauſe; for if he had been obli- 
ged to lay it in the Neighbourhood of the Defen- 
dint, where he was ſummoned, the Defendant 
might have had, Influence enough to obſtruct 
Juſtice. | 

But the Venire muſt be from ſome known 
Place, where the Fact is ſuppoſed to be done; 
as in a Vill, Caſtle, Manor, or Foreſt; becauſe, 
if it was not a known Place, there could be no 


proper Direction to the Sheriff to try who were 


Co. Lit. 125. 
1 Rol. 616. 


the Pares, that were to try that Fact; therefore 
a Street or Lane is no proper Place for a Venue, 
becauſe it is not ſuppoſed to be ſufficiently 
known to the Sheriff in what Hundred it is; 
bur a Street in a Pariſh is a proper Venue, be- 
cauſe the Pariſh is ſufficiently known in what 
Hundred it is. | 

Bur if they plead Nul tiel ville; as ſuppoſe a 
Treſpaſs laid in Dale, and they pleaded Nul 
tiel Ville de Dale; or if the Action of a Man be 
laid in Dale, and Nul tiel Ville pleaded, it muſt 
of Neceſſity be tried by the Pares Comitatus; be- 
cauſe, if there be really no ſuch Place as the 


Plaintiff 
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Plaintiff has laid in his Count, then there is no 
particular Hundred choſen by the Plaintiff, out 

of which any Pares ſhould come to try it; and ſo 

where the Plea is in Abatement of the Writ, the 

Place choſen by the Plaintift in the County to try 

the Cauſe is not material; and therefore de Cor- Hob. 83. 
pore Comitatus, So if a Miſnomer in the Name + 

of Title of Dignity to be tried, ir ſhall be tried 

in the County at large, becauſe there likewiſe 

the Place in the Count is not material; for if an Co. Lit. 225. 

Action be brought for a Treſpaſs done in Sale or 5 £-0ke 14: 

Dale, and the Defendant denies there is any ſuch 22 Ed. 4. ph; 
Place, this ſhall be tried de vicinet* de Dale, be- 

cauſe this is to the Count; where the Plaintiff 

has choſe a Venue from two Places, and one be- 

ing confeſſed, he ſhall have his Judgment of the 

Fact in Iſſue from that Place, and the rather, be- 

cauſe the Men of Dale are to aſſeſs the Damages 

in the Action; and this Plea cannot be executed 

as amounting to the General Iſſue, becauſe it is 

touching the Venire in that Iſſue. 

If the Declaration 3 Matters lying in 2 Rol. 621. 

two Counties that join, or an Annuity, if a Ma- 

nor is in one County, and Seiſin in another, and 

the Poſſeſſion is traverſed, this ſhall be tried by 

both Counties, as appears by the 7 R. 2. c. 10. 

becauſe the Sheriffs may be ſuppoſed to meet on 

the Bounds of each County, and impanel the 

Pares there; but if the Counties cannot join, 

and conſequently the Sherifts cannot meet each 

other in order to impanel; as if the Iſſue were, 
whether a Road from London to York, and from 

Fork to London; this may be tried in either 
County; where the Matter is local, and the Ve- 2 Rol. 6:3. 
nue cannot be from a Place where it is laid, 

there for apparent impartiality it mult be from the 
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next Hundred; as if an Action be brought on 
the Statute of Minton; for the proper Pares for 
the Trial of every Fact are the neareſt impar- 
tial Men to the Flace where the Fact was 
dove. | 

But by the Starute for the Amendment of the 
Law the Venue is to be awarded de Corpore Com 
unleſs in Indiftments, Appeals and Proſecu- 
tions. 

The Law having ſettled the Diſtinction be- 
tween local and Wy Actions, it ſeems, that 
towards the 6th of /R. 2. it was abuſed to Vex- 
ation; for Plaintiffs would lay their Actions far 
from the Place where the Fact was done, oo 
that the Defendant was neceſſitated to carry 
his Witneſſes into that County how far ſo- 
ever from that Place, where the Fa& was 
done; to prevent this, 6 R/ 2. c. 2. preſides; to 
the Intent that Writs of Debt and Account, 
and ail other ſuch Actions, be from henceforth 
taken in their Counties, and directed to the She- 
rift of the County, where the Contracts of the 
ſame Actions did ariſe, it is ordained, that from 
thenceforth no Pleas on ſuch Writs, when it 
ſhall be declared, that the Contract thereof was 

de in another County than is contained in the 
original Writ, that then incontinently the ſaid 
Writ ſhall be abated. 

This was intended to have confined all Ac- 
tions to their proper Counties, but then it would 
have created greater Miſchief than it was de- 
ſigned to have prevented, if a Plaintiff could not 
have followed his Debtor into another County; 
but the Statute is ſo worded, that it only pre- 
ſcribes, that the Count ſhould agree with the 


Wit 
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Writ in the Place, which did not make the 


tranſitory Actions local; but to obviate the In- 


convenience, the Judges conſtrued it to impower 


them to change the Venue; and therefore in all 


' Caſes, unleſs of Specialty, the Court will change 


the Venue to the Place where the Fact was done; 


and therefore they Non-Proſt the Plaintiff in 


ſach Caſes, unleſs he gives ſome Evidence of 


the Fact within the County, where the Writ is 
brought; and theſe Rules are good, ſince they 
tend in Effect to abate the Writ according to the 
Statute. | | 

But in Caſes of Specialty they did not change 


the Venue, becauſe, if the Contract was not da- 


ted at a particular Place, it was preſumed fo to 


be admitted, that it might charge the Defen- 


dant in any Place; and the very Form of No- 
verint univerfi ſeems to be calculated, that it 
ſhould be taken as a Contract in all Places what- 
ſoever; and therefore it would take away one of 
the Benefits of his Specialty to confine him to 
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ſae it in the County, where it was executed. In 1 Lev. 56. 


an Action of Scandalum Magnatum the Court 
will never change the Venue; becauſe a Scandal 
raiſed of a Peer of the Realm reflects on him 
through the whole Kingdom, and he is a Perſon 
of ſo great Notoriety, that there is no Neceſſity 
of his being tied down to try his Cauſe among 
the Neighbourhood. 


The Action for Rent in the Detinet againſt 1 Vent, 286, 


an Executor ſhall be brought where the Leaſe 
was made, becauſe it is for Arrears in the Te- 
ſtator's Time; but where "cis in the Debet and 
Detinet for Rent accrued in the Executor's 
Time, it muſt be where the Land lies. 


But 


K 
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But if Iſſue be joined, then it cannot be a- 


tered, becauſe it is agreed to by the Defen- 


The Alteration > 4, in B. R. where they 
could eaſily change the Venue, where the ufoal 


Prdceſs is by Bill of Middleſex and Latitat ; but 


it was more difficult in the C. B. becauſe they 
maſt have an Original, to warrant their Pro- 
ceedings; their firſt Method of doing it was by 
obliging the Plaintiff to make an otiginal Ca- 
pias, where the Action accrued, and a Teſtatum 


where the Defendant might be found; this Me- 


thod proved chitgeable, tedious, and inconve- 
nient; and therefore they changed the Venue 
and the Record, and allowed them to file an O- 


| ripinal to watrant the new Declaration, as the 


Practice ſtands to this Day. 
If the Plaintiff, after Iſſue joined, neglected to 
try the Cauſe the firſt Aſſiſes in the Countty, or 
the firſt Term in Middleſex or London, the De- 
fendant is at Liberty to bring down the Cauſe 
by a Proviſo, ſo called by the Clauſe in the Ve- 
nire fac, which ſays, Proviſo ſemper quod fi duo 
brevin inde ribi venerint nnum eorundem tan- 
mm Retor & exequnaris ; for both the Plaintiff 
and Defendant having pur themſelves upon their 
Pures, the Plaintiff's Laches ſhall not prevent 
the Defendant's Diſcharging himſelf from the Ac- 
tion ; and therefore the Proceſs is open for him, 


as well as the Plaintiff; if the Judge receives an 


imperſect Verdict, there can be no further Pro- 
ceſs againſt the fame Jury, becauſe they are diſ- 
tharged by the Acceptance of their Verdict; and 
therefore in this Caſe there maſt be a Venire 


fac de novo to give à more perſect Verdict; but 


becauſe the ſame jury oſten are at ſeveral Aſ- 
| | ſiſes 
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ſiſes on the Continuance of the Jury Proceſs; 
therefore by the Sratute of 7 & 8 W. z. c.32. 
a Venire facias de novo is given, if the Cauſe 
be not tried the firſt Aſliſes. 

By 25 H. g. c.6. to prevent the Delay of the 
Decem Tales, it is enacted, there ſhall be a Ta- 
les de Circumſtantibus, which is returned by the 
Sheriff in Court. 


CHAP. VIII. 
The Challenge. 


| E are now come to the Challenge; and | 
of old the Suitors in Court, who are 1 

Judges, could not be challeng'd; nor by the 1 
Feudal could the Pares be even challeng'd, Pares | 
qui ordinariam Juriſditt“ habent recuſari non | 
poſſunt; but thoſe Suitors, who are Judges of i 
the Court could not be challenged; and the 
Reaſon is, that there are ſeveral Qualifications. | 
required by the Writ, (viz.) that they be Libe- 1 
ros & Legales Homines de Vicineto of the Place : | 
laid in the Declaration, Quorum quilibet habeat 
decem Libras Terrarum, Tenementor, vel reddit” 
per Ann ad minus per quos Rei Veritas melins 
ſeiri poterit, & quod nec the Plaintiff, nec the 
Defendant aliqua affinitate attingunt, ad faciend” 
quondam Jurat Patria inter Partes praditte ; 
theſe Qualifications were inſerted, becauſe this 
Manner of Trial was difterent from below; for 
there the Trial being by all the Pares, if there 
Was 


—— ͤ—6Fĩ6— 


The Hiftory and Practice 
was a Majority amounting to twelve, the Cauſe 
was decided by ſuch a Number as was neceſſary; 
but here, becauſe they brought up twelve, and 
they were all to be of one Mind in order to 
make the Verdict; therefore it was neceſſary 
there ſhould be ſeveral Qualifications mentioned 
in ſuch Perſons, who are to give in the Verdict 
in that Cauſe; and if any of the Qualificatiors 


were wanting in any one, it was ſufficient Rea- 


ſon to reje& ſuch Perſon. The firſt is, that they 
ſhould be liberi & legales Homines ; and there- 


fore Villains, Outlaws, excommunicated Perſons, 


and Aliens were excluded; the next was de Vi- 
cinetò; and therefore originally they were to be 
of the ſame Hundred ; but afterwards, they re- 


quired only fix. 48 Ed. 3. 30. 48 Af. 5. Aſter- 


wards only four. 7 H. 4 46. 28 Ed. 4. 49. they 


were ſettled at fix; for the Difficulty of getting 


Hundredors, and the Partiality they found a- 


mongſt them, the Neighbours having generally 


a particular Attachment to one Party more than 
the other, made the Judges willing to contract 
the Number; but by 35 H.8. c. 6, and by 
27 El. c.6. two only were neceſlary; put if the 
Lord of the Hundred be a Party, then it is ſuf- 
ficient they ſhould come from the next Hundred; 
and now by the Statute for the Amendment of 

the Law, the Jury comes de Corpore Comitatus. 
The next Qualification, Quorum quilibet ha- 
beat decem Libras Terrar', Tenor, vel reddii” per 
Annum ad minus, by Weſtm' 2. c. 28. they were 
to have 20s. per Ann. if the Aſſiſe were within 
the County; and 40 5. if without. By 21 Ed. 1, 
Stat. 1. they were to have 40s. per Ann. within, 
and 100 5. without; by the Stat. 2 H. 5. cap. 3. 
they were to have 40 f. in Caſe of Death; or 
5 where 


of the Court of Common Pleas. 77 


where the Diſpute was for above 40 Marks; 

by 1 K. 3. c. 4. a Juror in the Torn was to have 

20 5. Freehold, and 26s. 8d. Copyhold; by 

35 H. 8. 6. is increaſed to 4/. and by 4 & 

5 N. & M. "tis ordered, that all Jurors, other Raym. 43s. 
than Strangers per Medietatem Linguæ, ſhall have Vent. 365. 
10 l. per Ann. but there is a Saving to Cities and 
Burroughs; and by 4 H. 8. cap. 3. a Citizen of 

London worth 100 Marks in Goods ſhall be a 

good Juror; it ſeems, that in Corporations the 
Freedom and not the Freehold makes them li- 

beros Homines, 

The next is a per quos Rei Veritas melius But it ls no 7 
ſciri poterit, 27 quod nec the Plaintiff, nec the De- — 
fendant aliqua Affinitate attingunt; all Cauſes of the Juror was 
Objection from Partiality or Incapacity, Conſan- 3 
guinity and Affinity, are contained in the Writ ; tiff to examine 
if the Juror be under the Power of either Party, adage be⸗ 
as if Counſel, Serjeant of the Robes, or Tenant; made Com- 
theſe are expreſly within the Intent of the Writ; — 
ſo that if he has declared his Opinion touching or Hen uy 
the Matter, or has been choſen Arbitrator by ing wr pet, 
one Side, or done any AR, by which ſuch an O- ded by ch 
pinion might he conceived, as if he has eaten and ties them- 
drank at the Expence of either Party aſter he is , Co. ,1. 
returned; all incapable Perſons, as Infants, Ide- 
ots, and People of non ſane Memory are likewiſe 
excluded. 

But the Juror is not under a Diſtreſs of ei- 
ther Side, or has not given apparent Marks of 
Partiality; yet there may be ſufficient Reaſon to 
ſuſpect he may be more favourable to one Side 
than the other; and this is a Challenge to 
the Favour; as if the Juror's Son has married 
the Plaintiſt's Daughter, becauſe this is not con- 
tained within che Vorg: of the Writ; and there- 


fore 
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ſore no Principal Cauſe of Challenge, but only 


to favour; becauſe ſuch Juror is not within 
the Power of the Party; and in theſe Induce- 
ments to Suſpicion of Favour, the Queſtion is, 
whether the Juryman is indifferent as he ſtands 
unſworn ; for a Juryman ought to be perfectly 
impartial to either Side ; for otherwiſe his Af- 
fection will give Weight to the Evidence of one 
Party; and an honeſt, but weak Man, may be as 
much biaſſed as to think he goes by his Evi- 
dence, when his Affections add Weight to the 
Evidence; now ſince the Writ expects thoſe by 
whom the Truth may be beſt known, it ex- 
cludes all thoſe who are apparently Partial, with- 
out any Trial, becauſe they are not under the 
Qualifications in the Writ, ſince the Truth can't 


be known by them; but where the Partiality is 


not apparent, but only ſuſpicious, and the ju- 
ror is to be tried whether favourable or not, 
and if the Triers think he is, then he is to be 
excluded; and this Excommunication is by two 
Perſons ſworn to try the Truth of the Matter; 
as all Trials touching the Summons, where it 


was deſired, were by two Perſons, this being 


whether ſuch Perſons deſcribed in the Writ were 
warned. 

The laſt Qualification is Ad faciend* quandam 
Jurat' patriæ; from hence it is that Peers are ex- 
cluded, for they are not Pares patriæ, but Pa- 
res of an higher Rank; but if a Peer be im- 
pleaded by a Commoner, yet ſuch Cauſe ſhall 
not be tried by Peers, but by a Jury of the 
Country; for tho' the Peers are the proper Pa- 
res to a Lord of Parliament in Capital Matters, 
where the Life and Nobility of a Peer. is con- 
cerned, yet in Matter of Property, the Trial of 

. Fact 


of the Court of Common Pleas. 


Fact is not by them, but by the Inhabicaats 
of thoſe Countries where the Facts ariſe; ſince 


ſuch Peers living thro' the whole Kingdom, 


could not be generally Cognizant of Facts ari- 
ſing in ſeveral Counties, as the Inhabitants 
themſelves where they are done ; but this want 
of having Noblemen for their Jury, was com- 
penſated as much as poſſible, by returning Per- 

ſons of the beſt Quality; therefore a Knight is 


neceſſary to be ſummoned in any Cauſe where a 


Peer is Party. 

As they had thoſe Challenges to the Polls, ſo 
likewiſe had they to the returning Officer, if he 
was Partial, for this Reaſon, that all the Pares 
did not come, but only Twelve, which were ſe- 
lect by the Sheriff; and therefore he ought to 
be as impartial as the Perſons returned; and the 
Court, who were to ſee that an impartial Per- 
ſon brought up the Twelve, received all Chal- 
lenges to their Officer ; and they thought no 
better Rule to aſcertain what ſhould be a pro- 
per Challenge to each Juror's Partiality ; for 
they did not ſuppoſe, that they had a Jury per 
quos rei veritas melius ſciri poterit, unleſs they 
were ſelected by a Perſon indifferent; and 
therefore if there was Conſanguinity or Affinity 
continuing between the Sherift and either of 
the contending Parties, or was in their Power, 
or had declared his Opinion on either Side, or 
had not returned an Hundredor; theſe were 
principal Cauſes of Challenge to the Sheriff; 
ſo likewiſe if the Son of the Sheriff was mar- 
ried to the Daughter of either of the Parties, 
c. there were likewiſe Challenges to the Fa- 
vour in the ſame Manner as to the Juror, for 
the Realon before mentioned. 

4 But 
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But if the Sheriff returns a Panel of T[urors, 
ſtruck by two Strangers that favour neither of 
the Parties, this is a good Array, and ſhall not be 
quaſhed; and therefore it is common for the 
Officers of the Court, by the Direction of the 
Judges, to give a Panel to the Sheriff, which 

e returns; ſo the Court ſeems to have Power 
to compel the Sheriff ro make this Return, bur 
they can fine him if a ſufficient Jury does not 
appear, according to the Precept of the Writ. 

Before we conclude we mult obſerve, that 
in Capital Caſes, at Common Law the Priſoner 
could challenge Thirty-five peremptorily ; and 
this was becauſe the Trial by the petit Jury 
came inſtead of the Ordeal; the Petit Jury of 
Twelve being aſter the manner of the Cano- 
nical Purgation; and becauſe the whole Pares 
were not upon the Jury, but only a ſelect 
Number was brought in and choſen by the Cri- 
minal himſelf, as was uſual among the Cano- 
niſts; therefore they took a middle Way, and 
gave the Defendant Liberty to challenge pe- 
remptorily any Number under three ſuries, four 
Juries being as many as general'y appeared to 


make the Toral Pares of the County. 


38 H. 8. c. 3. They were reduced to Twenty, 
which in Felony is {till in Force, but by 1 & 2 
. & M. c. 10. the Challenge of Thirty-five 
in Treaſon and Petit Treaſon is reſtored. 

But a Peer can't challenge any of his Peers, 
becauſe the whole Peers fit upon him who are 
his proper Judges. | | 

But 15 Ed. 3. in the Caſe of John Strad- 
ford Archbiſhop of Canterbury, the Houſe of 
Lords appointed Twelve, viz. four Biſhops, 
four Earls, and four Barons, to try him for 


4 3 
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High Treaſon ; which gave an Opportunity to 
the King out of Parliament, t6 appoint a leſs 
Number than the whole Body of the Peerage 
to try a Peer, for the Precedent may not eſta- 
bliſh a Right of trying the Biſhops by the Peer- 
age, ſince there were contrary Precedents; and the 
Caſe of a Biſhop does not'relate to the Blood 
and Nobility of the Peerage; but this Preroga- 
tive is taken away by 7 W. 3. cap. 3. and the 
old Law is reſtored. | 
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CHAP. IK 


Of Pleas Puis Darreign Conti- 
nuance. 


T Common Law, no Plea could be dcter- 
mined but in the Preſence of the Parties, 
unleſs Default was made by one of them ; and 
therefore by the Statute of Weſtminſter 2. c. 28. 
to ſave Delays at the Nifi prius, they ordered 
that the Inqueſt ſhould be taken, tho' the De- 
fendant made Default and did not appear ; from 
hence it became neceſlary after Iſſue joined, that 
there ſhould be Continuance from Time to 
Time till the Verdi& was taken; as before 
Iſſue joined a Ls. Lo. was given the Defendant 
from Term to Term till his Plea was put in; 
and if theſe Continuances were not entered 
from Term to Term, the Defendant was with- 
out Day in Court, and wherever he was, ſo 


for 


there was an End of proceeding in that Writ, - 
G 
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for he bad fulfilled the Command of the Writ 
in appearing, and the Court might give Judg- 
ment againſt him if be did not plead; and if 
the Court neither gave bim Leave to plead, 
nor gave Judgment againſt him for want of a 
Plea, he having fulfilled the Writ, the Matter 
was at an End; ſo if he had pleaded, and the 
Court had not given a Day to the Parties to 
prove their Allegations, there, likewiſe the De- 
fendant having appeared, the Writ was com- 
plied with, and the Matter was at an End, un- 
leſs the Court gave further Time to verify the 
Allegations; and therefore in ſuch Caſes, there 
muſt be Continuances till the Verdict; ſo upon 
Demurrer or after Verdict given, if the Court 
give Time to conſider of their Judgment, they 
muſt give Day to the Parties; becauſe they 
can determine nothing in the Abſence of the 
Parties, and the Command of the Writ being 


complied with by the Defendant's Appearance, 
and the Effect of the Writ being anſwered, it is at 


Sil. 325. Cont, an End; and the Court can give Time only 


1. Bull. 144. 


1 


ftom one Term to another; for if they could 
give Day to a ſecond Term, they might give 
to a 5th, 20th, or 100th, and they would have 
Power to delay ad infinitum, the Defendant 
could give but one Plea in Bar, and on that, if 
there was an Iſſue (or Demurrer) the Cauſe 
was determined, becauſe there could. be but one 
Verdict in a Cauſe; but if any new Matter 
had happened pending the. Writ, be might 
plead it after a former Plea. pleaded, provided 
he pleaded, it before the next Continuance, be- 
cauſe. ſuch Matter being yew, it was in his 
Power to plead, it when his former Pl&a was 
pleaded ; and twould be hard, becauſe he had 
= pleaded, 
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pleaded, to exclude him from any Advantage 
which he had not at the Time of pleading, 
fince there: was no Laches in him, but this he 
cannot plead aſter a Continuance ; becauſe ha- 
ving ſuftered the former Plea to continue, be reſts 
upon it, and waves the Benefit of any new 
Matter; if a Releaſe be given after the Ny. 
prius, and before the Day in Bank, he can't plead 
it, for there is a Verdict already in the Cauſe, and 
upon another Plea; and therefore the Cauſe is 
determined; ſo that he is put to his Audita 
querela to hinder the Execution of his Judg- 
ment, 7 

But there are twa Caſes wherein a Man 
may plead, though it be after the laſt Conti- 
nuance, viz. Outlawry, and the Death of the 
Plaintift; as to the Outlawry, it is upon the Pre- 


rogative, that the Debt it (elf is forfeited to the 


King, and by Virtue of the Prerogative Nul- 
lum tempus occurrit Regi; and therefore he may 


21H 6, 10. 
Bro. Cont. 27. 
2 Lur. 1143. 


Idem 1154. 


1 Salk. 178. 


plead it tho' a Continuance has happened after 2 1,5 10 
the Outlawry ; ſo he may plead the Death of 1 27. 


the Plaintiff, becauſe tho' a Continuance has 
been entered, yet that Continuance is a Nul- 
lity, becauſe there was no Plaintiff in Being 
when Day could be given; ſo it may be plead- 


ed if the Plaintiff died after the Day at N, 
prius, and before the Day in Bank; and the 
Reaſon is, that if there is no Cauſe in Court,: 


no Judgment can be given for a Perſon that is 


not in Rerum Natura, and if it be given it's 


erroneous; and if the Plaintiff's Attorney will 
Traverſe that Plea, he cannot ſay the Plaintiff 
comes per Attorn'; becauſe that would be to 
forcjudge the Matter in Iſſue; but the Attor- 

G 3 ney 


v. 80. 


1 Sid 93. Iden 
118. Idem 114. 


dem 185. 


1 Sid. 93, 


Lut. 1143. 
Idem 1174. 
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ney by his Name, viz. J. S. venit pro Mag iſtro 
ſuo & dicit. 

IP But a Releaſe, as I conceive, may be pleaded, 
B.o. Cont. 31- tho there hath been Imparlance between; be- 
cauſe there is no Continuance of a former Plea 
pleaded, and by the Libertas loquendi , the De- 
fendant has Lime given to plead what makes 
molt for his Advantage. 
2 H. 6. i. But if the Writ be only abateable, as if the 
Plaintiff be made a Knight, or the Plaintiff being 
Feme Sole takes a Husband, it muſt be pleaded 
aſter the lalt Continuance ; for otherwiſe he de- 
1 Sid. 143. pends on his firſt Plea, and waves the Benefit of 
his new Matter; but it can't be pleaded be- 
tween the Day at Nifi prius and the Day in 
Bank, becauſe there has been Trial in the ſame 
Cauſe before. 
Hab. 5. But if the Leſſor of the Plaintiff dies, this 
| can't be Puis Darreign Continuance ; becauſe the 
Right is ſuppoſed in the Leſſee. 


2 Lut. 1143. Time and Place for the Venue muſt be laid in 


Allen 66. 


J E. 4. 149. this, as in all other Pleas. 


The Pleas are Twofold, viz. in Abatement, 

and in Bar; if any Thing happens pending the 

Writ to abate i it, this may be pleaded Poſt Dar- 

reign Continuance, tho* there is a Plex in Bar; 

Allen 66. for this can only wave all Pleas in Abatement 


5 E.4.139- that were in Being at the Time of the Bar 
and it's a 


wax of mh "hu pleaded, but not ſubſequent Matter ; but tho? it 


Ee —_ be pleaded in Abatement, yet after a Bar is 


' rakenof ir. Pleaded it's peremptory, as well on Demurrer 


z Salk. 178. as on Trial; becauſe after Bar pleaded, he has 
anſwered in chief, and therefore can never have 
Judgment to anſwer over. 
So it may be pleaded in Bar; but whether it 
be pleaded in Abatement or in Bar, in the firſt 


k | place 


of the Court of Common Pleas. 85 


place it mult be pleaded Quod breve Caſſetur, 
and the other Quod Actionem ulterius manute- 
nere non debet, and not that the former Inqueſt 
ſhould not be taken; becauſe it is a Subſtan- 
tive Bar in it ſelf, and comes in the Place of 
the former, and therefore muſt be pleaded to 
the Action. 
There can be but one Plea Puis Darreign 
Continuance, that the Plaintiff may not be de- 
layed in infinitum, for he made a ſecond Change, —— 
he might have made a third, and fo in infini- 1 >aik. 176. 
tum ; but ſume have held, that he might plead 
an Outlawry after the laſt Continuance, be- 
cauſe Nullum Tempus occurrit Regi; but Quære, 
whether the Subject ſhall after Plea Puis Dar- 
reign Continuance partake of the Prerogative, or 
whether it ſhall not be preſumed after ſuch ti- 
{ fling, that it is frivolous and uutrue, and there- 
| {ore rejected. | 


: N 0 0 CG . 
If a Matter happens after Plea pleaded, and > „ | 


before Iſſue joined, it ſhall be pleaded to be pleaded Yuis 
done pending the Writ; but if it happens after arreign Son; 


. , , tig uancæ. 
Iſſue joined, it ſhall be pleaded Poſt ultimam Bio. Cont. 2. 
Contiuuationem . 26 H. v. 2, 


If the Plaintiff releaſe the Defendant after the © 


Award of the N:fi prius, and the Day of the 
Nift prius, if the Jury remains Prepter delictum, 
the Defendant may plead it at the Day in 
Bank; becauſe the Cauſe was not determined 
by the Jury; and therefore he is ar Liberty to 
pead it as at any other Day of Continuance ; 
and it may be tried by the Jury when they ap- 
pear. 

If the Plaintiff, after a Writ of Inquiry award- 
ed, releaſe the Defendant, he can't plead this 
Releaſe at the Day in Bank, becauſe there is 

(3 3 no 


& 
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no Day given him, and Judgment is already given, 


but if the Plaintiff dies, ſuch Death may be 
pleaded, becauſe there is no Perſon in Court to 
whom Judgment can be given; but now by the 
8 V, 3. cap. 10. the Executor, &c. may have 
a Scire fac' on ſuch an interlocutory Judgment. 


7 8 


G H A P. X. 


Of Amendments at common Lac, 
and by the Statutes, and Obje— 


ions to the Uncertainty of De- 
clarations. 


E are now come to Motions in Arreſt of 
' Judgment ; and here it is to be noted, 
that Matter amendable, and Matter of Form, as 
the Law now ſtands, will not arreſt Judgment ; 
and therefore it's neceſſary to know what is a- 
mendable, and what not, what Matter of Form, 
and what Matter of Subſtance. | 
At Common Law there was very little Roo 
for Amendments; and this was from the Origi- 
nal Conſtitution of the Courts, as it appears by 
Britton; for the Judges. were to record the Pa- 
rolls deduced before them in Judgment, and 
Britton ſays, in the Perſon of Ed. 1. we have 
granted to our Juſtices to record the Pleas plead- 
ed before them ; becauſe we will not ſuffer their 
Record to be a Warrant to juſtify their own 


Mil- 


of the Court of Common Pleas. 87 
Miſdoings, nor that they eraze their Words, nor 
amend them, nor Record againſt their Inroll- 
ment. This Ordinance of Ed. 1. was fo rigidly 
obſerved, that 33 Ingham in his Reign 
moved with Compaſſion, for the Circumſtances 3 IM. 72. 
of a poor Man who was fined 13 s. 4 d. erazed 
the Record and made it 6 s. 8 d. he was fined 
800 Marks, with which a Clock houſe at He{t- 
minſler was built, and furniſh'd with a Clock; 
yet notwithſtanding there were ſome Caſes chat 
were amendable at Common Law. | 
Firſt, All Miſtakes were amendable the ſame 8 Co. 157. 
Term, becauſe it's a Roll of that Term, and 
even a new Roll might be brought in the Cauſe, 
and conſequently the ſame Roll may be a- 
mended. 


S:condly, That Part of the Count which Re- Ye pnes“ 
cords the Writ, was amendable at Common Bri. uvi ſupra, 
Law, tho' of a ſubſequent Term, as South 
| without a Tittle or Daſh, was amended at 
Common Law; becauſe the Recording of the 
"0 Writ was Surpluſage ; and by the Law, which 
conſtitutes the Court, they were not to Record 
againſt a former Record; and therefore the 
: Court by that Conſtitution was obliged to ſer 
ſuch Miſpriſions right. 


Thirdly, An Effoign, if the Plaintiff's Name p + +: 


| F. Amendment 
were miſtaken, or an Eſſoign made as Guar- 7. 


dian, when there was no Guardian in the Writ, eg i» 61: 
this was amendable at Common Law; becaufe B. Amendment 
ſuch an Efloign was contrary to the Writ, and 26. 
conſequently they by ſuch Inrollment would 
contradict a former Record. | 

Fourthly, Continuances could be amended at 6 F. 3 25. 
Common Law, as A. brought a Bill againſt B. 5, Amendment 
who vouches C. who enters into Warranty, and 


G 4 pleads 
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pleads to Iſſue, a Ven fac and a Jurat inter 
A. & B. which Jurat' ought to have been inter 
A. & C. becauſe it appears by the Record of the 
Iſſue, and the Award of the Ven fac', and the 
Venire itſelf, that the Jurat' ought to be be- 
tween A. and C. this is amended, becauſe it was 

an Inrollment againſt a former Record. 
1 Fifthly, In the Caſe of the King they amend- 
has. ed the Writ, where the Fault was in the Form, 
8 C.15%. as in a Quare Impedit brought by the King, the 
Writ was præſentere inſtead of præſentare, and it 
was amended ; for they ſuppoſed, that the ori- 
7 ginal Conſtitution of the Court, was not to de- 
ſtroy the Prerogative of the King; this Conſti- 
tution of Ed. 1. was found to be yery inconve- 
nient, becauſe the Court being tied down ſo 
ſtrictly not to alter their Records after the firſt 
Term, ſeveral Judgments were reverſed by the 
Miſpriſion of their Clerks in Proceſſes; where- 
fore 14 E.3. c. 6. the Juſtices had Liberty on the 
Challenge of the Party to amend the Procels, 
where the Clerk had miſtaken one Syllable, or 
Letter; and the Judges afterwards conſtrued the 
Statute fo favourably to Suitors, that they ex- 
tended it to a Word; but they were not ſo well 
agreed, whether they could make theſe Amend- 
ments, as well after as before Judgment; for they 
thought the Authority touching that Place was de- 
termined by the Judgment ; and therefore to put 
an End to the Diverſity of Opinions by 9 H. 5. 
c. 4+ It is declared, that the Judges ſhall have 
the ſame Power, as well after as before Judg- 
ment, as long as the Record in Proceſs is before 
them; this Statute is confirmed by 4 H. 6. cap. 3. 


with an Except ion, that it ſhall not extend to 
Procels on Outlawry. 


3 


r 


Tho? 


E 
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Tho' the Statute gave the Judges a greater 
Power than they had before, yet it was found, 
that they were too much crampt, having Autho- 
rity to amend nothing but Proceſs, and they 
did not conſtrue this Word in a large Significa- 
tion, to comprehend all Proceedings in real and 
perſonal Actions, and in criminal and common 
Pleas, but contined it to the Meſne Proceſs 
and Jury Proceſs; wherefore to enlarge the Au- 
thority of the Judges, 8 H. 6. cap. 12. gives 
them Power by them and their Clerks, to amend 
what they ſhall think in their Diſcretion to be 
the Miſpriſion of their Clerks in any Record, Pro- 
ceſs, and Plea, Warrant of Attorney, Writ, Pa- 
nel or Return; per 8 H.6. c. 15. the Judges may 
amend the Miſpriſion of their Clerks, and other 


Officers, as Sheriffs, Coroners, &c. in any Re- 


cord, Procels, or Return before them by Error, or 
otherwiſe, writing a Letter or Syllable too much, 
or too little. As the Statutes only extended to 
what the Juſtices ſhould interpret the Miſpriſion 
of their Clerks, and other Officers, it was found 
by Experience, that many juſt Cauſes were o- 
verthrown for Want of Form, and other Fail- 
ings, not aided by this Statute, tho' they were 
good in Subſtance; wherefore for the further 
Relief of Suitors, the 32 H. 8. c. 30. it is enact- 
ed, That after Verdict Judgment ſhall be given 
according to the Verdict, notwithſtanding any 
Miſpleading, Lack of Colour, inſufficient Plead- 
ing, or Jeofail, Miſcontinuance, Diſcontinuance, 
Miſconveying of Proceſs, misjoining of the Iſſue, 
Lack of Warrant of Attorney of the Party a- 
gainſt whom the Iſſue ſhall be tried, or other 
Negligence of the Parties, their Counſellors, or 
Attornies: This Statute, though much more ex- 

tenlive 
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tenſive than the. other, and though it very much 
enlarged the Authority of the Judges in Amend- 
ments in Miſtakes; yet it remedied no Owiffion, 
but that the Party's own Neglect in not filing bis 
own Warrant ſhould not after Verdi& prejudice 
the Right of the Party that had prevailed; there- 
fore to remedy the Omiſſions, which the pre- 
vailing Party might be guilty of, as well as the 
other Side, by 18 El. c. 14. after Verdict no 
Judgment ſhall be arreſted for Want of Form, 
falſe Latin, Variance from the Regiſter, or o- 
ther Faults in Form, in any Writ Original or 
Judicial, Count, Declaration, Plaint, Bill, Suir, 
or Demand, or for Want of any Writ Original 
or Judicial, by Reaſon of any imperfect, or in- 
ſufficient Return of any Sheriff, or other Officer, 
— or for Want of any Warrant of Attorney, or for 

any Fault in Proceſs upon or after any Prayer in 
Aid and Voucher. | | 

' Thefe Statutes were only extended to the 

Courts above; but the ſubſequent Statutes car- 

ry to all Courts of Record, and remedy ſeve- 

ral Defe&s and Omiſſions not included in the 

former Jeofails; this was made 21 Ja. 1. c. 13. 

and ordains, that after Verdict no judgment to 

be ftopped for Variance in Form only between 

— >, the Original or Bill, and the Declaration, Plaint, 

and Demand, or for Lack of averring any Life, 

| it be proved they are Hing; or becauſe the 

Lenire, Habeas Corpus, or Diſtringas was award- 

ed to a wrong Officer, or any infufficient Sug- 

geſtion; or for that Venue is in ſome miſaward- 

ed, or iſſued ont of more or fewer Places than it 

ought to be, ſo as ſome one Place be right na- 

med; or for miſnaming any of the Jurors in Sir- 

name and Addition in any of the Writs, and Re- 

turns 
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turns thereof, ſo as they proved to be the ſame 
as was meant ta be returned; as for that there is 
no Return on any of the Writs, ſo as a Panel to 
be returned and annexed thereto; or for that the 
Sheriffs or other Officers Name is not ſet rc the 
Return of ſuch Writ; fo as it appears by Proof, 
that Writ was returned by them; or for that the 
Plaintiff in Ejectment, or other perſonal Action, 
being under Age, appeared by Attorney, and 
the Verdict paſſed for them. The main Deſign 
of this Statute was to help any Miſtake in the 
Fury Proceis; but there were ſeveral Things ſtill 
to be ſupplied, and ſeveral others to be adjudged 
from which were always conſtrued to be Mat- 
ters of Subſtance, and conſequently not aided by 
any of the former Statutes: Wherefore 16 C 
17 Car. 2. c. 8. was made the Act, which Tuiſy 
den called the omnipotent Act, which enacts, 
that after Verdict no Judgment ſhail be arreſted | 
for Want of Form, or Pledges returned on the O-F 
riginal; or for Want of the Sheriff's Name, or\ 
for Want of Pledges, or any Bill, or Declaration, & 
or for Want of any Profert, or for Want of Vi & 
Armis & contra Pacem; or for the Miltake of 
any Name, Sum, Day, Month, or Year; or 
any Pleading being right before, or to which the 
Plaintiff might have Demand; nor for Want of 
hoc parat* eſt veri ficare, or verificare per Record, 
or prout patet per Record'; or for Want of right 
Venue, fo as the Trial was by a Jury of the pro- 
per County or Place where the Action was laid; 
nor Judment after Verdict, cognovit Actionem, ot 
relicta Veri ficatione, be reverſed for Want of 
Miſericordia, or Capiatur, or one entered for 
the other; or ideo Conceſſ. eſt per Cur', for Con- 
fiderat? eft, & c. or for that the Increaſe of _ 
after 
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#fter Verdict in Replevin are not entered at the 


Requeſt of the Party, for whom the Judgment 
was given ; or that the Coſts in any Judgment 


whatſoever are not entered to by Conſent o the 
Plaintiff; and all ſuch Omiſſions, Variances, and 


Defects, and other Matters of like Nature, not 
being againſt the Right of the Matter of the Suit, 
whereby the Iſſue, nor Trial are altered, ſhall 
be amended, where ſuch Judgment ſhall be re- 
moved by Writ of Error. 

The Plaintiff declares, and the Defendant 
pleads, and the Plaintiff replies, and the Defen- 
dant demurs, and the Plaintift joins in Demur- 


rer; the Queſtion was, whether the Plaintift 


ſhould amend his Declaration? And the true 
Diſtinction upon the Debate of the Judges at 
Serjeants Inn ſeemed to be this, that where there 
is a Demurrer, and Joinder in Demurrer, if the 
Cauſe be ſtill in Paper, upon paying of Coſts, 
and giving the Defendant Liberty to alter his 
Plea, the Plaintift may be at Liberty to amend ; 
becauſe the Pleading in Paper came in only in- 
ſtead of the antient Way of Pleading Ore tenus ; 
and in the pleading Ore tenus the Record was only 
in Fieri; and therefore, though a Man had 
joined in Demurrer, he might come before that 
was entered on Record, and pray to withdraw 
his Demurrer and amend; but after the Pleadings 
were entered on Record of the ſame Term, then 
it could not be amended or altered ; this upon the 
Conſtitution of Ed.1. which forbids Judges to 
alter or change any of the Records, or Rolls of 
the Court; and therefore no Alteration can be 
made in a Record, unleſs it be in the ſame 
Term, Whilſt the Record is ſuppoſed to be in 
Fieri; but out of this Rule we muſt expect all 

Amendments 
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Amendments made by Virtue of the Statute of 
Jeofails; for thoſe enable the Courts to amend at 
any Time within the Purview of ſuch Sta- 
tutes. 

In the King's Bench, Declaration on a Bail- Sl. u Rep. 
Bond, the Memorandum was of Trinity Term, 8 
and the Aſſignment was not till November fol- r Mar- 
lowing; and it was objected, that the Plaintiff of ; 
his own Shewing, had no Cauſe of Action at 
the Time of the Action brought, the Plaintiff 
prayed to amend; and it was objected, that there 
was nothing to amend; but the Court gave 
them Leave to file a new Bill as of Michaelmas 
Term, which is inſtead of the original Writ, 
and to amend the Memorandum by that Bill. 

In all the Statutes of Amendments from 8 H.6. 
there is an Exception for Appeals, Indictments 
of High Treaſon, and of Felonies. | 

It has been a great Queſtion, whether any 
of theſe Statutes extend to the Caſe of the King, 
or either to remedy the Parties, where the Party 
has rom againſt the King, or the King a- 

ainſt the Parties; and in both Caſes it has been 

ruled, that theſe Statutes do not extend to the 

King; for there only Indictments, Appeals and 
Informations on penal Statures, are mentioned: 
Yet becauſe the tirſt Statute ſays, it ſhall be a- i 
mended on the Challenge of the Party, in which — Gus 14 
the King with Decennary cannot be included; — : 
the ſubſequent Statutes are ſuppoſed to be made 

on the ſame Plat-form, and this Exception, only 

alundante Cautela; thus in a Quo Warranto, 
where the Defendant claims a Warren, the De- 
fendant preſcribes for a Warren within the Ma- 

nor of Ridge; and the Venire was awarded from 

the Villa of Ridge, and not from the Manor of 


Ridge, 
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Ridge; and a Verdict for the Defendant; the 
Court awarded a. new Venire fac, becauſe they 
held the King was not within the Statute 21 
Jac. So in an Information for a ſeditious Li- 
bel, the Venire was returnable 23 October, and 
the Diſtringas teſted the 24 Oftober; that was 
a Diſcontinuance, becauſe not returned in the 
Preſence of the Party; and though the Queen 
had a Verdict, the Court would not amend it; 
though ſuch Amendment would have been war- 
ranted by the Roll, where the Diſtringas was 
well awarded; but three of the Judges declared, 
that the Statute of Jeofails did not extend to 
the King. 

We are now to conſider the ſeveral Parts of 
judicial Proceedings, how and where they are 
amendable, and what is Matter of Form, and 
what of Subſtance ; by theſe Statutes the gene- 
ral Rule is, that the Miſpriſions of the Clerks, 
and Officers of the Court are amendable it all 
Caſes; and that the Miſtakes and Omiſſions of 
the Party, their Counſellors, and Attornies, are 
amendable; according as the Statutes make them 
Matter of Form or Subſtance ; and this will a 
pear through the whole Thread of Proceedings. 
And firſt, of this Writ, which is amendable; by 
8 H.6. where the Writ does not purſue the 
Directions given to the Curfitor, it may be a- 

mended by the Inſtructions; as if the Inſtruc- 
| tions were for a Præcipe, Leven, Thorpefrank, 
Ceneroſo; the Writ ſhall be. amended according 
to the Inſtructions given to the Curſitor; ſo de- 
viſit for demiſit, Vacariam for Vicariam ; becauſe 


the Inſtructions to the Crurfieer in both Caſes 
were right. 


1 So 
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So where there are two Defendants, and this 
Writ is pracipe to them both, quod teneat Con- 
ventionem ; this ſhall be amended, becauſe the 
Inſtructions being againſt ſeveral, the Curſitor 
had not purſued them. 


| 


A Quare Impedit was brought, ad praſentend' Cro. Car. 74. 
ad Eccleſiam de Wotton; this is an Error in the Turner v. 


Subſtance, the Vicaridge being diſtin& from the 
Parſonage, and though it is a Miſtake in the 
Subſtantial Part of the Writ; yet becauſe the In- 
ſtruction of the Curſitor was ad Vicariam, and 


that it was a peremptory Writ, they allowed it 
to be amended. 

Secondly, The Writ is amendable, if there be 
faiſe Latin, or a Word that is no Latin, if it be 
only in the Form of the Writ ; but if it be in the 
Subſtance, it ſhall not be amendable; for the Sta- 
tute ſor the Expedition, if the Suitor gives the 
Court Leave, where they have ſufficient Autho- 
rity, to proceed to amend the Form, but not to 
make an Authority for themſelves, by allowing 
the Subſtance of the Writ; fo if the Writ ſays, 
Imaginavit pro imaginatus, Ave for Avia, this 
ſhall be amendable; and though in Blackmore's 
Caſe, hos breve for hoc breve is denied to be a- 
mended; yet later Reſolutions hold the contrary ; 
but the Eſſential Part of a Writ ſhall not be a- 
mendable; as in Aſſiſe, where the Teſte was 
duodemo Die inſtead of duodecimo Die, the Writ 
was abated, becauſe it would have been pro- 
duced on a wrong Writ; for this could not have 
been pleaded in Bar to a new Aſſiſe, and the 
Court would not amend it, becauſe the Curfitor 
was Judge of the Day, when the Writ iſſued, 
and there were no Inſtructions to amend the 
Writ by Sci. fa. If Writ be brought againſt Exe» 

, cutots 
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2 Co. 159. 


1 Saund. 317. 


5 Co. 37. 
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cutors in the Debet and Detinet, that ſhall not 


be amendable; becauſe the Action is miſcon- 
ceived, giving the Court Authority to proceed 


againſt n proprio, when they are 


not chargeable by the Law, the Want of an O- 


riginal is helped after Verdict, by 18 Eliz. c. 14. 
So is the Want of a Bill upon the File, Hob. 130, 
134, 264, 282. Danvers's Abr. 357. but chat 


Statute does not help a vitious Writ, Cro. Ei. 
722. leu. 108. 1 Sid. 84. 

But if the Original be miſrecited on the Roll, 
as in Ejectment; if it be ſummonitus inſtead of 
attachiatus, after Verdict, if on Search, no O- 
riginal is found, ſuch Miſrecital ſhall not be er- 
ronious ; for the Statute helps the Want of an O- 
riginal to all Intents, as if there had been a good 
one on the File; and if there had been a good 


one, fuch Miſrecital would not have been erro- 


nious; and if the Recital of the Original being 
but Form, it was neceſlary after Verdi& to a- 
mend the Bill. 

As to the Meſne Proceſs, we muſt conſider the 
antient Practice ſoon vaniſhed, which was to 
ſummon the Defendant on the Original in Debt; 
and on the Non eſt inventus returned, there was 
an Entry of the Pleadings obtulit ſe, and had a 
new Writ toties quoties ; but the giving Notice 
to the Defendants, and cauſing Perplexity in the 
Proceſs, they took a Capias in the hlt Inſtance, 
and made their Original returnable the ſame 


Term the Defendants appeared; or if they took 


out a Special Original, they made his Defendant 
file his Warrant of Attorney of the ſame Term, 
in which he really appeared: Hence they rook 
no Notice of the Meſne Proceſs on the Roll, but 
began with the Account, that the Defendant 
1 I Was 
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was ſummoned ; for though it appeared, that the 
Sherift has returned non eſt inventus on the Ori- 
ginal, which was neceſſary in order to intitle 
the Plaintiff to a Capias; yet the Defendant ha- 
ving filed his Appearance, as of the Term in 
which the Original was returnable, this warrants 
the Recital that he was ſummoned ; nor is this Re- 
turn of non eſt inventns to the Writ contrary t 
the Declaration; for the Defendant might not be 
found in the County to which the Writ was di- 
reted, yet he might have had Notice, and ap- 
peared according to the Summons. 

We come now to the ſecond Head, (viz.) The 
Parol, which includes the whole Pleadings till 


the Jury Proceſs iſſues; and here the Miſpriſions 


of the Clerks are amendable by 8 H. 6. c. 12. and 
likewiſe Matters of Form, though not Subſtance, 
by 18 El. c. 14. and the ſubſequent Statute; the 
Meaning of this is, that the Giſt of the Action 
muſt be ſubſtantially alledged; but any other Cir- 
cumſtances relative to that Action, ſhall be ſup- 
poſed by the Verdict; for it was not the Intention 
of the Statutes perſeily to deſtroy the Alle- 
gata; for this would have ruined all Proceedings 
in the Courts of Juſtice; but the Delign was to 
cure any Inſufficiency, that was not of the E(- 
ſence of the Plaintiff's Action. 

What is Subſtance and what not, muſt be 
determined in every Action according to it's 
Nature, and that ſeems properly to be the Eſ- 
ſence of the Action, without which the Court 
would have no ſufficient Grounds to give Judg- 
ment in the ſame Manner, that is, of the El- 
ſence of a Plea, where the Court has ſufficient 
Ground to diſmils the Defendant on ſuch Plea 
found for him ; and bere it is to be noted, that 
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by 2 H. c. 6. 7. after a Verdict the Plaintiff ſhall 
not diſcontinue. 
2 Saund. 319. If there be no ſufficiem Certainty in that 
| which is the Giſt of the Action, there is no 
Foundation for a Verdict; for it can't appear 
whether the Damages given by the Jury be 
p:oportionable to the Demand, or whether it be 
extravagant and exceſſive; and ſo there would 
be no Power to attaint the Jury if they gave 
an ill Verdict; and if no Verdict can be given 
on ſuch improper Ahegation, there can be no 
Judgment; fo if any Part of the Demand be un- 
certain, and intire Damages given, it is the ſame, 
* becauſe that Part of the Allegata being uncer- 
tain, there can't, by the former Reaſon, be any 
Damages given; bat in the Certainty of the 
Allegation, the Court requires no more than 
the Nature of the Thing required; and there- 
fore if a Contract be made in general Terms, 
you ſhall declare upon the Contract in the 
ſame Terms it was made; and therefore, a 
Quantum meruit for diverſa veſtimenta & omnia 
alia materialia ad inde ſpect antia is good; ſo 
where an Action is brought for Things not ſub- 
ject to Diſtinction by Number, Weight, or 
Meaſure, it has been adjudged as Cumulum fier: 
ſpinas ſuas capit ; ſo in Treſpaſs for breaking 
his Cloſe with Beaſts, and eating his Peaſe, 
without ſaying how much, this is good, becauſe 
no Body can number or meaſure the Peaſe the 
Beaſts have eat. | 

So when there are ſeveral Parts which com- 
poſe an aggregate Body, there it is ſufficient 
to mention the Body, and tis not neceſſary to 
ſeveral Parts; in Trover for a Ship and Sails, 
is good, becauſe the Sails go to make up the 
. Aggregate; 
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Aggregate; but if it had been for Sails only, 
*twould not have been good without ſpecifying 
the Number and Quality. 

But Trover for a Beam with Scales and 
Weights, is not good for the Weights, becauſe 
there may be more or leſs of the Weights uſed 
with the Scales; and therefore all rogether are 
uncertain as to the Quantities or Weight of 
them. | 

Where it is only by way of Aggravation, 
the Allegation is uncertain, or that Circumſtance 
not proved to the Jury, yet this ſhall not ar- 
reſt the Judgment ; becauſe the Giſt of the 
Action is the Thing itſelf in Demand, and the 
Aggravation is only the manner of doing it; 
and tho' this may increaſe the Damage 3 
thing, yet it is not to be out of Proportion of 
the Thing in Demand; as if Trover be brought 
ſor 2 Box with Writings and Charters, or Veſt- 


ments, this is good, becauſe the Trover is for 


the Trunk, and for the Detention of the Goods 
therein, which are with-held by the Detention 
of the Trunk, but not for the Value of the 
Goods; and therefore anciently they allowed it 
only for a Trunk locked, but now they admit 
it tho' the Trunk be not locked, becauſe the 
detaining is ſtill the ſame. 

So in Action upon the Caſe againſt three, for 
arreſting and impriſoning the Plaintiff without 
juſt Cauſe, it was alledged to be per Conſpira- 
tionem inter eos habitam, and upon Trial two 
of the Deſendants were found not Guilty; ſo 
that the Conſpiracy by the Verdi& was found 
againſt the Plaintiff; yet he had Judgment againſt 
the third Defendant, becauſe the Giſt of the 
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Action was the falſe Impriſonment, and the 
Conſpiracy was only Matter of Aggravation. 

The Declaration myſt likewiſe contain ſuch 

certain Affirmation, as that it may be traverſed; 

for if there be no certain Affirmation to make 

the Declaration it felf Traverſable, it will not 

be cured after a Verdict, becauſe it is a Deſect 

in the Subſtance, if nothing be poſitively affirmed 

to be put in Iſſue; and therefore if a Declara- 

tion be Quod cum the Defendant aſſaulted 

him, and the Defendant pleads not Guilty, 

there js nothing put in Iſſue, for the Pleadings 

have affirmed nothing; for tho? the Defendant 

be found Guilty on that Iſſue, yet the Plaintiff 

can't have Judgment, becauſe nothing is poſitively 

affirmed in the Defendant by the Alegata ; 

but if the Plaintiff declares Quod cum the De- 
ſendant Conceſſit ſe teneri, or quod cum mutuatus 

| fuiſſet & non ſolvit, or cum dimifiſſet, and the 
, Defendant Ejecit, in theſe Caſes, there is 2 po- 
| fitive Charge upon the Defendant, and the 
Quod cum being a Branch of the whole Period, 

and making one Sentence with the later Part of 

it, it is a poſitive Affirmation; therefore being 
pofitive, it is equally traverſable with the later 

Part; and therefore a Man may plead Non eſt 
fattum, non mutuatus, non gimiſit ; becauſe tho 

theſe came under the Quod cum taken together 

with the reſt of the Sentence, being poſitive 

they make ſubſtantive Iſſues of themſelves. 

If on 2 Demiſe the Plaintiff declares Quo 

gum per quandam Indeuturam teſtat Exiſtit quod 

_ demiifit, this is ill, as it ſeems by Lutwich, after 

; the Verdict, becauſe there is no poſitive Affir- 
matjon that there was a Demiſe; and ſo he has 

not ſet forth a Demiſe in a manner that it may 
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be traverſed, for the Traverſe muſt be of the 
Demiſe, and not of the Indenture; but if in Co- 
venant he declares Quod per quandam Indentu- 
rum teſtat” Exiſtit, that the Defendant did Co- 
venant, this with a Profert is good, becauſe 
when he ſays, the Indenture atteſts that he did 
Covenant; this is a certain Allegation there was 
ſuch an. Indenture; and the Indenture is only 
traverſable on the Iſſue non eſt faftum. 
Licet is an Affirmation for what is. contain'd 
under it, as Licet ad hoc faciend ſepius requiſu” 


is a poſitive Affirmation that there was a Re- 
queſt, 


the Records may be kept for ever without 


changing; and therefore there muſt be proper ings 


Latin Words to expreſs the Cauſe of Action, or 
a proper Periphraſis, or a proper Latin Deſcrip- 
tion concerning ſufficient Certainties; but if 
there be no proper Latin Words to expreſs the 
Thing, and the Latin being a dead Language, 
there can be no Words for new invented Things, 
there it's ſufficient to form the Word under a 
Latin Termination, and explain it by an Anglice; 
ſo when the Latin Word is Equivocal, and ſig- 
nifies more Things than one, it may be fixed 
down by an Anglice, becauſe the two Languages 
being of a different Genius, there may not be 
Words in both that exactly anſwer each other ; 
and therefore it may be often neceſlary to uſe 
luch Words as are Equivocal, 


But *tis not ſufficient to uſe a general Word 
with an Anglice, where there are proper Latin 
Subſtantives and Adjectives to expreſs the Spe- 
cies; and the Reaſon is, becauſe the Policy of 
the Law, and the _ of 37 Ed. 3. c. 15. re- 
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quired the Memorials of the Court, which are 
always to be preſcribed, ſhould be in Latin; 
and ſuch a Conceſſion as this would bring all 
into Engliſh. | 

But if there be a proper Latin Word in the 
Declaration, and it be wrong Engliſhed, and 
the Jury find Verdi& penerally for the Plaintiff, 
this ſball be good, becauſe the Court will in- 
tend that they give Damapes, for the Latin 
Declaration, without having Regard to the 
Engliſh. | 

If the Word be utrerly inſenſible, and intire 
Damages given, the Court will intend after Ver- 
dict, that the Jury gave no Damages for it, an 
inſenſible Part of the Declaration being as 
none. 

As in Caſe of Technical Words, theſe are 
known to the Law; and therefore they are not 
true Latin, but they are allowed in all Plead- 
ings; To if there be a Latin Word Syllabically 
miſtaken, yet if it has fo far the Countenance 
of a Latin Word that it may be known, it ſhall 
after Verdict be good; for ſuch Syllabical Mif- 
takes would not tend fo to the general Corrup- 
tion of the Records, as it would to coin new 
Latin Words where there were already good 
ones in that Tongue, or uſing generally Words 
with Anglices. 125 | 
As to Certainty, there muſt be in all Decla- 

rations convenient Certainty, that the Matter 
may be ſo brought before the Joy, that their 
Verdict may be given under the Peril of an 
Attaint. . 

Now the Jury may be attainted two Ways; 
Poſe where they find contrary to Evidence, 
zul, 'where they find out of the Compaſs — 

| the 
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the Abegata; but to attaint them for finding 
contrary to Evidence is not eafy, becauſe they 
may have Evidence of their own Conuzance of 
the Matter by them, or they may find upon Di- 
ſtruſt of the Witneſſes on their own proper 
Knowledge ; but if they find upon Evidence 
that does not prove the Allegata, there it's eaſy 
to ſubject them to an Attaint, becauſe it's ma- 
nifeſt, that what is ſo found is an Evidence not 
correſponding to their Iſſue; and this was the 
only Curb they had over the Juries; for the 
Judge being belt Maſter of the Allegata, if 
they did not follow his Direction touching the 
Proof, they were then liable to Danger of an 
Attaint; and therefore ſince the Judges, from 
the Difficulty of attainting the Jury, have grant- 
ed new Trials, whereby Jurors have been freed 
from the Fear of Attaint, they have taken great- 
er Liberty in giving Verdicts; but ſince the At- 
taint is only diſuſed, and not taken away, tis 


_ neceſſary that a certain Matter ſhould be brought 


before them; and therefore in Treſpaſs, the 
Quantity and Value of the Thing demanded 
muſt be ſo conveniently deſcribed, that if the 
Jury find Damages beyond ſuch Quantities and 
Value, it may be apparently exceſſive, and they 
ſubject to the Attaint: And fo on ſpecial Con- 
tracts, they muſt be ſet forth ſo preciſely, that 
if Evidence be given of another Contract, and 
not in the Allegations, and yer the Jury find for 
the Plaintiff, they may be ſubje& to an Attaint; 
and were it otherwiſe, if the Plaintiff had a 
Jury to his Turn, and the Judge ſhould direct 
that the Plaintiff be Nonſuit, yet if the Flain- 
tiff would ſtand the Trial, the Judge muſt 
give poſitive Directions to find for the Defen- 
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dant; and there would be no Means of com- 
pelling the Jury to find according to the Di- 
rections of the Judge, if they were not under 
the Terror of an Attaint, if they did other- 
wiſe; ſo this is the only Curb that the Law has 
put in the Hands of the Judges to reſtrain Ju- 


lors from giving corrupt Verdicts. 


Hence therefore it was a neceſſary Concluſion, 
that if Part of the Thing in Demand was un- 
certainly ſet out, and the Jury gave intire Da- 
mages, it would deſtroy the Verdict, and arreſt 
the judgment; becauſe that Part of the Decla- 
ration, ſo uncertainly ſet out, that the jury 


could not find out under the Peril of that At- 


taint, as to that it could not be a good Ver- 
dict, and it can't be ſaid that the Damages are 
to be applied ro what is certainly demanded in 
the Declaration, becauſe the Judge of the Ni 
prius js to receive Evidence of every Thing in 
Iſlue, and to ſettle the Allegations ; it is not his 
Duty to diſtinguiſh the uncertain Part of the 
Declaration from what is certain, and to pro- 
portion the Damages as to what is alledged, 
what good and proper Certainty, for that were 
to take upon the Buſineſs of the Court above, 
from whence the Iſſue was directed; but if 
there be Words made Uſe of that are uncer- 
tain, where there are proper Latin Expreſſions 
to ſignify it, they were to be taken as perfect 
Nullities; and therefore no Damages are ſup- 
poſed to be given for them ; when nothing is 
ſer forth, no Damages are preſumed to be given; 
and therefore this is different from an uncertain 
Allegation in a Declaration which the judge is 
not preſumed to lift or diſtinguiſh, 


If 


O 


of the Court of Common Pleas. 


If there be any Thing uncertainly alledged, 
and there be a Judgment by nihil dicit, and in- 
tire Damages given, this is alſo bad, though the 
Jury does not find under the Penalty of an At- 
taint ; becauſe the Allegation cannot be had, in 
Caſe they had gone to Iſſue, and good, if they 
had not; nor is ir proper to truſt a Jury further 
on an Inqueſt, than they would truſt them on an 
Iſſue; nor would: it be eaſy to ſettle how far, 
and when they are miſtaken, where there was 
ſuch Uncertainty in the Allegations; and there- 
fore they have ſettled one uniform Rule, that 
the Judgment ſhall be arreſted, where intire 
Damages are found on ſuch incertain Allegations 
by an Inquiry of Damages as well as an Iſſue. 


2 — 


CHAP. XI. 
Of Repugnancy. 


WI are now come to Repugnancy, and 
how far it is cured by Verdict; Surpluſage 


does not vitiate according to the Maxim, utile 
per inutile non vitiatur; thereſore, if ſuch Sur- 
pluſage be repugnant to what was before al- 
ledged, it is void, for Contradictions cannot 
ſtand; and therefore what was redundant, and 
need not be put into the Sentence, and contra- 
dicting what was before, is as if it had not been 
put there; and if it had not been inſerted, the 
Count would have been good; for ex Hypo:hefi 
i a Surpluſage, the Count is good wichout it; as 
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if in Trover the Plaintiff declares, that he was on 
March 4, poſſeſſed of Goods, & c. and that af- 
ter wards, ſcilicet 1 March, they came to the De- 
ſendant, who converted them: So in Eject- 
ment the Plaintiff declares on a Leaſe made to 
him 3 May, and the Defendant poſtea, ſeci licet 
1 May, ejected; this was held good after Ver- 
dit; for by the Poſtea it appears, that the De- 
ſendant committed a Tore on the Plaintiff's Ti- 
tle; and when he ſays a repugnant Day, it is as 


if he had laid none; and if no Day be laid, it 


"© ſhall be intended after Verdict, that the Tort was 


1 Saund, 169. 


committed before the Action brought; for it 
would be very foreign, after Verdict, to intend 
that the Action was brought by the Spirit of 
Prophecy for a Wrong to be committed aſter- 
wards; and beſides the Jury could not take Co- 


nuzance of any Fact done ſince the Action 


brought, for that was not in Iſſue. 

Quære, Whether this Declaration be not right 
on a general Demurrer; for it would in that 
Caſe be foreign, to ſyppoſe the Tore to be done 
after the Action brought ; but the Defendant 
may take Advantage of ir, on a ſpecial Demur- 
rer, becauſe the Plaintiff has not formerly laid 


the Injury before the Action brought. 


Note; The Scilicet is not always explanatory; 
or mere Surpluſage, but often contains what is 
neceſſary to be alledged; and when the Con- 
dition of a Bond be to ſtand to the Award of 
J. S. and fo that the Award be made on or be- 
fore the 16 March, and no Award be pleaded; 
and the Plaintiff replies, that after the Making 


the Bond, and before the Action brought, ſcili- 


cet 16 Die Martii, they made an Award, here 
the Seilicet is a direct Affirmation, that the A- 
ward 
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ward was made within the Time limited by the 
Condition, and may therefore be traverſed. | 

In Debt on Obligation the Defendant pleads : Cro. 549. 
Payment of 50 I. 14 Junii 11 Jac. according to 
the Condition; the Plaintiff replies, quod non ſol- 
vit 50 J. præd 14 Augnſti Anno 11 ſupradit?”, 
& eundem Diem ſolviſſe debuiſſet, & hoc, &c. 
the Verdict found, quod non ſolvit prad' 14 Ju- 
nii, pront the Defendant had alledged ; the Ob- 
jection here was, that no Iſſue was joined, be- 
cauſe they do not meet in the Time the Money 
was paid; but the Word Auguſt being plainly 
Surpluſage ; for when he ſaid quod non ſolvit 
pred” 14 Die, it is a ſufficient Traverſe without 
the Word Auguſt, and Auguſt is plainly repug- 
nant to the Word præd', for pred refers it 
to June, and ſuch Surpluſage being a Repug- 
nancy to what was before material was idle and 
void. | 
The Bill was found 18 Jac. fating forth, fionbvry v. 
that the Defendant 20 1 — N bet 
the Plaintiff's Servant, per quod the Plaintiff 
Servitium magnum Tempus, ſcilicet predift* 
20 Martii 17 fupradift nſque idem Martii ex- 
tunc prox” ſeguen perdidit; on a wihil dicit a 2 Cro. 618. 
Writ of Inquiry was awarded; and 10 J. Da- 
mages; the Defendant has Judgment, becauſe 
the Gilt of the Action being for the Loſs of the 
Service, is not ex Neceſſitate Rei relative to the 
Battery; and the Plaintiſt having laid a different 
Month from the Battery, there is nothing in the 
Record to determine the Court to the 20th of 
January, and to reject the Word March as re- 
pugnant ; and if the Loſs of the Service ſtands 
on the Month of March, 17 March following, 
it takes three Months of the Time glapſed _ 
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the Time of the Action brought, ſor which the 
Jury was not authorized to give Damages. 

But if there be a Repugnancy in any Point 
material, there it is not helpt by Verdict, un- 
leſs the Verdict appears to have been given on 
a different Part of the Declaration; as if the 
Plaintiff on his own Shewing had not ſo much 


Rent due as he declares for; it is plain he may 


releaſe the repugnant Part of his Demand after 
general Demurrer; becauſe the Defendant havin 

anſwered to the Whole, ſo that there is no Dif 
contindance, the Plaintiff may diſcharge any 
Part of it, and the Jury (ut videtur) may find 
the Part that is right, as the Plaintiff diſcharges 
what is wrong; but if a Man makes ſeveral 
Demands in one Declaration, and in the toto /e 


attingunt miſcaſts the whole Sum, and makes it 


more than what is contained in the ſeveral Ar- 
ticles demanded; this ſhall not vitiate, becauſe 
the Caſting up one Total is mere Surpluſage; and 
that Total not agreeing with the Parts, ſuch diſ- 
agreeing Surpluſage cannot hurt; for it is plainly 
the Miſtake of the Clerk in not comparing the 
Demand right, and not of the Party in ſhew- 
ing any particular Demand otherwiſe than he 
ought. | 
But if a Man bring a Plaint in an inferior 
Court, and the Declaration ſets forth particular 
Demands, which over-run the Sums mentioned 
in ſuch Plaint, though never ſo little, and the 
Jury give a Verdict according to the Sums in the 
Declaration, this is erroneous; for the Plaint in 
Court is in Nature of a Writ, and is the Origi- 
nal and Foundation of the whole Proceedings; 
and if the Declaration, Verdict, or Judgment, 
are for more than is contained in the Writ or 
4 Plaint, 
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Plaint, it does not purſue that Authority given 
the Court by ſuch Writ or Plaint; and if it be 
beyond it never ſo little, by the ſame Reaſon 
they might go to larger Sums in Infinitum; and 
then the Writ or Plaint could be no Direction 
for the ſuture Proceedings of the Court. 

But if the Plaintift remits ſuch Overplus de- 
clared for, and given by the Jury before Judg- 
ment, ir ſeems no Error; becauſe Judgment 
would be given according to the Writ or 
Plaint, 

If an Acceptance of Rent of an Aſſignee be 
pleaded, quod receperunt & acceptaverunt de 
pred” J. V. redditum ficut fertur ſuperius reſervat', 
(viz.) ſex Denarios de Redditu præd'; this is re- 
pugnant, becauſe it is in a Point perfectly ma- 
terial, and it is repugnantly pleaded, becauſe it 
is ſaying he received the whole Rent, and yet 
received but Part, which is in Subſtance a dif- 
ferent Thing, and the ſex Denarios is no Sur- 
pluſage, becauſe it is the certain Sum that is 
alledged to be accepted; and therefore the Ac- 
ceptance is not in the Form only. 

But if the Replication be repugnant to the 
Declaration, it makes the Declaration bad, be- 
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cauſe the ſubſequent Pleading falſifies the Declara- Id. 226. 


tion; aSif a Man declares on a Bond made 1 Mar- 
tii, and the Defendant pleads a Releaſe 2 Mar- 
tii ; this fallifhes the Declaration, becauſe ir could 
not be made the firſt. So if the Rejoinder falſi- 
fies the Bar, the Bar is vitious, and a Verdict 
doth not help what is Matter of Subſtance; but 
it helps the Matter of Form only. Matter of 


Subſtance is whatever is eſſential to the Giſt of 


the Action; for it was not the Intent of the Sta- 
tute of Feofails to ſupply any Thing * eſ- 
ential 
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ſential to the Action, that is not 


ut in Iſſue; 
becauſe if it had been 


put in Iſſue, it might 


have been ſound againſt the Plaintiff, and a Verdict 


will not help that, which was never put in the 
Iſſue; ſor > Action may be ill founded, not- 
withſtanding that Verdict, if ſomething eſſential 
to inaintain the Plaintiff's Action was not put in 
Iſſue; but if the Verdict be upon a Matter col- 
lateral to the Plaintift's Action, and all the Eſſen- 
tials to the Action are well alledged ; there, no 
Advantage can be taken, becauſe when the 
Cauſe is tried, the whole Weight of it is put in 
the Point in [(lue; and where the Parties had 
been at the Expence of a Trial, it was the In- 
tent of the Statutes, that the Verdict ſhould de- 
termine the Cauſe, and the wrong Pleading of 
ſuch collateral Matters ſhould not turn to the 
Piſadvantage of any of the Parties ; for the Be- 
nefit of ſuch collateral Matters are waved, when 
they have put the Streſs of the Controverſy on 
che Point in Iſſue; as if Treſpaſs be brought for 
Chaſing the Plaintift's Beaſts, the Defendant ſays 
the Place where, Cc. is Frank Tenement ; the 
Flaintift preſcribes for Common pro maguis A- 
e115 in the Place where, Levant and Couchant 
in Dale; the Plaintiff in his Replication does 
not ſhew they were magu Averia, or that they 
were Levant and Couchant not in Dale; yet if 
the Preſcription be in Iſſue, and that be found 
for the Plaintift, he ſhall have Judgment; be- 
cauſe the Iſſue being on the Right of Com- 
mon, which is collateral to the Injury done by 
the Beaſts, and the Right being found for the 
Plaintiff, the Defendant las waved all other Be- 
nefit of the Replication; and therefore the Sta- 
tutes hinder him from taking any Bene fit after 

4 Verdict, 
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Verdict; for the Defendant by his Iſſue con- 
ſeſſes the Injury in Chaſing the Beaſts, if there 
be no Right of Common, and waves the Ad- 
vantage he might have taken on Demurrer, for 
the Plaintiff's not bringing himſelf within the 
Preſcription of what was eflemial, to ſhew an 
Injury in Chaſing the Beaſts. So in Aſſumpfit 
by John Thomas Executor of Archibald Joyce a- 
gainſt IYilloughby, for a Promiſe to the Teſtator, 
that in Conſideration that the Teſtator would 
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deliver to him on Requeſt 40 J. to repay him at Cro. Iac. 387. 


ſuch a Day, and the Declaration was quod 1 
dem Archibald dicit in fatto quod joſe idem 
Arch' deliver'd him the 40/. on Non aſſumpfit, 
and a Verdict for the Plaintiff, the Judgment 
was arreſted, becauſe there is no Averment that 
the Money was delivered, and the Delivery of 
the Money, being the Conſideration of the I'ro- 
miſe, which was the Gilt of the Action. 


But if any Thing eſſential to the Plaintiff's Bulſt. 173. 


Action be not ſet forth, there, though the Ver- 
dict be found for him, he cannot have judgment; 
becauſe, if the Eſſential Part of the Declaration 
is not put in Iſſue, the Verdict can have no Re- 
lation to it; and if it had been put in Iſſue, it 
might have been ſound ſalſe; and ſuch Matter, 
as is the Foundation of the Action, not being al- 
ledged, there is no Ground for the judgment; 
as if an Action of Treſpaſs be brought by a 
Maſter for th» Aſſaulting and Beating of his Ser- 
vant, and does not ſay, per quod Servitiam a- 
mifit, this is ill after Verdict. 

Whatever is eſſential to the Giſt of the Ac- 
tion, and cannot be cured by a Verdict, are 
ſuch ſubſtantial Facts as muſt be laid in proper 
Time and Place, ſo that the Defendant may — 

verſe 
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verſe them diſſinctly if he pleafes; for as he may 
traverſe the Whole, ſo he may traverſe each ſub- 
| ſtantial Part, in order to put the Weight of the 
Cauſe upon any Thing, that will put an End to 
the Cauſe: And this is allowed, that the Jury 
may be more eaſily attainted of falſe Verdict; 
but ſuch Part of a Declaration, as cannot make a 
Subſtantive Iſſue, ſhall be intended after Verdict, 
becauſe they are Matter of Form only, which 
the Statute deſigned to cure; and therefore, if 
the Plaintift declares, that the Defendant pro- 
miſed, if the Plaintift married his Daughter at 
his Requeſt, that he would give him 10 J. and 
alledges in Fact that he did marry her, but does 
not alledge any Requeſt; this is good after a Ver- 
dict; becauſe the Requeſt is only a Form in 
which the Promiſe was conceived, and not an eſ- 
ſential Part of the Promiſe to be proved to be 
precedent to the Marriage; for the Father, un- 
leſs he had deſired the Match, had never made 
the Promiſe ; and therefore ſecundum Subjeftam 
Materiam, it cannot be ſuppoſed by the Inten- 
tion of the Parties, that a previous Requeſt 
ſhould be neceſlary; and therefore ſhall be in- 
tended after Verdict. 
Cro. El. 378. As the Plaintiff's Action muſt have all Eſſen- 
tials neceſſary to maintain it, ſo the Deſendant's 
Bar muſt be Eſſentially gond ; and if the Giſt of 
the Bar be nought, it cannot be cured by a Ver- 
4 dict found for the Deſendant; but if it had been 
/, found for the Plaintiff, he ſhall have Judgment, 
either for the Badneſs or Falſehood of the Bar; 
but if it be bad only in Form, a Verdict will cure 
it; and if the Giſt be traverſed, all collateral Cir- 
cumſtances will be entered after Verdict. 


4 | Thus 


r 
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Thus in Action of Debt on fingle Bill, and 2,010. 377- 
the Defendant pleads Payment without an Ac- gel 4 v. 
quittance, and it is found for the Defendant, yer | 
he ſhall not have judgment, becauſe the Giſt of 
the Plea is bad, fince the Obligation is in Force 
till diffolved eodem Ligamine quo Ligatur, and Cro. El. 578. 
the Acquittance under the Seal of the Plaintiff is 
the Gift of the Bar; but if it be found for tbe 
Plaintiff he ſhall have Judgment, becauſe ebe 
Bar was not only bad in Subſtance, but found 
falſe, ſo that his Declaration ſtands unimpeached. - 

But if the Bar be only bad in Form a Verdict, Cro. 439. 
will ſupply it; as if in Debt on a Bond condi- Holmes & 
tioned for the Payment of 100 J. 25 Junii prox”, * 
and the Deſendant pleads Payment in the 20 
June, and it is according to the Condition 
found that he did pay 20 J. though this Bar be 
bad in Form, becauſe it does not follow the 
Condition, the Plaintiff might have taken 
Advantage of it on Special Demurrer, yet the 
Verdict having found Payment before the Day, 
that in Law is Payment at the Day, and the Sub- 
ſtance is found; but where the Giſt of the Bar 
is good, though ſome of the collateral Circum- 
ſtances are omitted, which the Plaintiff, by de- 
murring generally, might have taken Advantage 
of; yet if they go to Iſſue on cke Bar, and that 
be found for the Defendant, the Verdict will 
cure this Omiſſion, becauſe the collateral Mat- 
ters are admitted and waved by going to Iſſue 
on the Giſt of the Bar. 

As in Proceſs /i & Armis, the Defendant 
+ juſtifies, for that he had Common for all his 
Beaſts Levant and Couchant in the Place, Cc. 
by Preſcription, and put in the ſaid Cattle ut 
and" Commun”, Cc. there Iſſue was in the Pre- 2 Co. 4+ 


Prame v. 


| I ſcription, Fringcr. 
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ſeription, and ſound for the Defendant; Excep- 
tion was taken that he did not averr that the 
Beaſts were Levant and Couchant; but this after 
Verdict was intended ; for the Giſt of the Bar 
is the Right to burthen the Plaintiff's Soil; and 
when the Plaintiff takes Iſſue on that, and con- 
troverts that Right, he admits there was not 
any Treſpaſs in Caſe, and that the Defendant 
had ſuch a Right ; he likewiſe admits that the 
Defendant has brought himſelf within that 
Right, becauſe it would have been Nugatory 


to have denied that Right of Preſcription, 
which if it had been found, the Plaintiff had 
not brought himſelf within it; and therefore 
the Traverſe of ſuch Giſt of the Bar is waved, 
and Admittance of ſuch collateral Circumſtances. 


& HA P. III. 
The Manner of Ark endment. 


AVING thus conſidered what is Matter 
of Form, and what is Subſtance in the 
Pleadings, 

We come in the next Place to conſider how 
the Amendments may be made thro' every Par: 
of the Record; and here we may obſerve, that 
the Court during the ſame Term may amend 
any Part of the Roll, becauſe tis yet in fieri, 
and ſuch Amendments might be made at Com- 
mon Law, without the Aid of any of the Sta- 
tutes. > 

4 Afﬀter 
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After the firſt Term you may amend the Fo 45. 
Imparlance Roll by the Office Paper Book, be- 10 Ul. 141 
cauſe that is Inſtructions to the Prothonotary to 44e, BAY 
enter up the Imparlance Roll; and therefore Hob. 118 
that is equally amendable as the Original is by Lach 86. 
the Inſtructions given the Curſitor; but this is 
done on the Oath of the Defendant's Attor- 
ney, as in Blackmore's Caſe to amend the Writ, 
Chamberlain's Caſe; Oath mult be made that 
the Paper Book has not been altered ſince the 
Defendant's Attorney has put his Hand to it, 
which he always does when he joins in Iſſue or 
Demurrer; and this Amendment ſcems to be 
reaſonable, becauſe the Defendant has not miſ- 
led or deceived. 
In the King's Bench this will amend both the 
Bill and the Roll of the Office Paper Book, Vide Ant. 
becauſe this is Inſtruction for making them both; 
but they can't amend from any other Paper 
Book, becauſe ſuch Book is not Inſtructions left 
in the Office to make both the Roll and the 
Bill. 
But where there is no Office Book, as where 
the general Iſſue is pleaded, it ſeems they ſhould 
amend either the Bill or the Roll, by the Decla- -» 
tion of which they gave the Defendant a Copy, 
becauſe ſuch Declaration is the only Inſtruction 
to the Clerk of the Office to enter. 
If the Bill on the File be with Blanks, or 
the Imparlance Roll be with Blanks for Dates 
or Quantities, yet it may be amended by the 
Paper, by the Clerks themſelves, till a Recorda- 
tur be ordered of the Verdict returned on the 
Nifi prius Roll; but after ſuch Recordatur it 
can only be amended by the Court, for the Worthey'sCaſe 
Roll lies with the Prothonotary to be made up — 52. 
L 2 according Latch 164. 
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according to the Paper Book, till the Recorda- 
tur of the Verdict be allowed; but if after the 
Recordatur be entered, tis ordered on the Roll 
in Statu quo, and then the Court is ſuppo- 
ſed to take Conuzance of it in what manner it 
then was; and if Clerks might aſterwards alter 
the Roll aſter Entry of the Verdict, they might 
amend it in the Verdict, which is in the Ni, 
prius Roll, and which was ſettled by the Judge 
of N:/i prius, and can't be altered but by the 
Rule of Court. 

The [mparlance Roll cannot be amended by 
the original Writ, becauſe the original Writ is 
the Authority on which the Court proceeds, 
which the Plaintiff muſt proſecute ; for other- 
wiſe, he does not proceed in that Cauſe; if the 
Court varies in Form, the Defendant may plead 
it in Abatement, for he has abated his own 
Writ by proſecuting it in a different manner; 
but if it varies in Subſtance, the Defendant 
may move it in Arreſt of Judgdment, becauſe 
he has no Authority to proceed, having proſe- 
cuted a difterent Matter from that which the 
Writ has given Authority to the Court to take 
Cognizance of. 

The Imparlance Roll can't be amended by 
the Plea Roll, or Niſi prius Roll; for the Im- 
parlance Roll is the original Declaration, and 
the Plea Roll is no more than a Recital of the 
Imparlance Roll ; and therefore it begins with 
an Alias prout patet, and it's no more than the 
Count of the ſecond Term, to which the De- 
ſendant pleaded Ore tenus; and the Niſi prius 
Roll is - but a Tranſcripe of the Plea Roll, to 
carry the Iſſue into the Country. 


But 


ut 
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But if a Declaration be againſt J. B. and he Roll Ab. 50. 
imparls by the Name of R. B. but pleads by the 
right Name J. B. this is no material Fault, be- 
cauſe *tis only a Continuance from one Term 
to another; and by pleading by the right Name, 
he acknowledged he imparled by a wrong 
Name. 

The Plea Roll may be amended by the Im- Cro. Car. 92. 
parlance Roll, becauſe it is but a Recital, but Ha wy 
not by the Ny prius Roll, which is but a bars. 245. 
Tranſcript from the Plea Roll, if the Plaintift "an HY 
or Defendant be well named in the beginning 8 
of the Record, but aſterwards be miſtaken, 
and the Name is [dem Jonaus, this ſhall be a- 
mended, becauſe that is but a Miſtake in Syl- 
lables by the apparent Vitium ſcriptoris, which 
tis the Intent of the Statute to amend. | 

If there be a Miſtake in the Attorney's Name, Moor 717. v. 
it may be amended by the Warrant of Attorney, 9 
which being precedent will amend the Roll, Cie. Jac. 13. 
and the Court will take Notice that it is the 
ſame that appeared; but if the Name of a 
Stranger be put into the Plea, this will be Er- 
ror, for it can't then appear to the Court the 
ſame Man that appeared did plead, and then 
there was no Plea pleaded; and ſo if the De- 1 
fendant's Name be miſtaken in the putting in 
his Plea ; as in an Audita querela the Flaintift 
ſurmiſes that he entered into a Stat. of 300 /. 10 
the Defendant for the Payment of 5o/. pr 
Ann. for fix Years, to Joha Buſh a Stranger; 
if the Defendant comes ad proteſtand*, &c. pro 
Plito id. Johan. Buſh inſtead of the Deſendant, this 
is erroneous, becauſe it does not appear to the Cte. 51-94. 
Court but that the Plea was put in by the Stran- 
ger to whom the Payment was to be made, 

. and 
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and not the Defendant; but if the Plea had 
been that the prad' Plaintiff ver? & dicit, inſtead 
of the Defendant, this will be conſtrued to the 
better Miſpriſion of the Clerks; for it is appa- 
rent that the Plaintiff could not be the Defen- 
dant, but it ſhall be ſuppoſed to be put in by 


him that appeared, ſince there is no other 
Ferſon. 


EH AP. III. 
Of Iſſues. 


F come now to the Joining of Iſſues; 

and here we muſt obſerve, that where 
the Iſſue is material, the Verdi& will not aid 
it, but where it is informal it is helpt. 

An informal Ifſue is where it is not traverſed 
in a right Manner. 

A Verdict can't help an immaterial Iſſue, be- 
cauſe what is alledged in the Pleadings is not 
put in the Iſſue, or, if it be, is not deciſive be- 
tween the Parties, and ſo the Verdict is no good 
Foundation for the Judgment. 


If what is material in the Pleadings be not 


put in the Iſſue, it is not made neceſſary to be 


proved on that Trial, and will not in all Caſes 
be a Foundation for the Judgment; for the 
Courts in theſe Caſes are Judges on what 
Point they ought to go to Iſſue, ſo as to be 
a legal Charge by the Plaintiff, or Diſcharge 
by the Defendant, ſince it is the Province of 


the [ 
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the Judges to ſettle. the Matters of Law, and 
the Jury the Matter of Fa&. 


If the Plaintiff declares on a Promiſe to find 3 Leon. 66. 


the Plaintift, his Wife and two Servants, with 
Meat and Drink for three Years, on Requelt ; 
the Defendant pleads that he promiſed to find 
the Plaintiff and his Wife, with Meat and D:ink, 
Cc. abſque hoc, that he did promiſe to find, ce. 
the Plaintift replies, the Defendant did promiſe 
to find for three Years next following, & hoc 
Petit, & c. and Verdict for the Plaintiti, yet he 
ſhall not have Judgment, becauſe the Promiſe 
in the Declaration is laid to be on Requelt, 
which Promiſe is traverſed in the ſame manner; 
the Plaintift in his Replication alledges to pro- 
mile next after he was married, which is not 
the ſame the Deſendant traverſed, ſo that they 
are not at Iſſue on a Point traverſed in Bar. 


So in Treſpaſs, the Defendant pieads an A- 1 Re, rep. 96. 


ward between the Plaintift and J. S. of the 
one Part, and the Defendant on the other Parr, 
and Plaintiff replies Quod non habetur talis Con- 
cordia between Plaintiff and Defendant as al- 
ledged, and on Iſſue joined, Verdict for the 
Plaintiff; yet he ſhail not have judgment, be- 
cauſe the Plaintiff does not traverſe the ſame 


Concord that is ſet out in the Defendant's Bar, 


but puts another Concord in Iſſue not alledged 
in the Defendant's Bar between the Plaintiff 
and Defendant only; and the Court can't te 
certain which is proved on the Trial; and tho' 
it may be ſaid in this Caſe that either may 
bar the Action, yet only one Thing is to be put 
on Iſſue; and if ic ſhould be otherwiſe, there 
thould be no Correſpondence between the Pro- 


bate and the Alleguta. So in Debt on Bond, C:o. Jac. 525. 


1 4 con- 
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conditioned for the Payment of 105 J. the De- 
ſendant pleads Payment of 100 J. ſecundum for- 
mam & effectum conditionis, the Plaintiff re- 
plies non ſolvit præd' 105 l. and Verdict quod 
non ſolvit the ſaid 105 J. this is an immaterial 
Iſſue not aided, for the Plaintiff has not tra- 
veiſed the {ame Payment that is in the Deſen- 
dant's Plea. 

So in Debt on Bond, conditioned for the Pay- 
ment of 60 J. on the 25th of June, the De- 
ſendant pleads Payment on the z th of June, 
ſecundum formam & effettum Conditionis, and 
Iſſue is joined, and the Verdict finds Quod non 
ſolvit 601, at the 20th; the Plaintift ſhall not 
have Judgment; for the Iſſue is Dehors the 
Matter of the Condition, and ſo void, and it 
might have been paid the 25th, tho' it was not 
paid the 2oth, ſo it does not appear that the 
Condition was broke; but where the Iſſue is 
deciſive between the Parties, tho' it be not ſo 
apt, yet this ſhall be cured after a Verdict; as 
in Replevin, the Deſendant avows that Ellen 
Enderby was ſeized in Fee, and took Pigot to 
Husband, and had by him Thomas; that Ellen 
and that Thomas granted a Rent-Charge, for 
which he diſtrains; the Plaintiff replies, that 
one Fijher being ſeized in Fee, gave the Land to 
J. Eaderby in Tail, who had Iſſue Ellen; that 
J. Enderby died, and Ellen entered being ſeized 
in Tail, took Prgot to Husband, and had Iſſue 
Thomas who is dead, who granted, &c. abſque 
hoc, quod Ellen was ſeized in Fee, tho' this was 
an informal Iſſue; for the Plaintiff ought to have 


traverſed that Thomas the Grantor Was ſeized 


in Fee; yet it is a deciſive Iſſue; for it is allow- 
cd on both Sides, that Thomas was in by De- 
ſcent 
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ſcent from Ellen, and if Ellen was ſeized in 
Fee, Thomas was too, and conſequently had 
good Right to make the Grant. 

If an Iſſue be on a Point that is impoſſible in 
the Subſtance and Nature of the Thing, it is 
not cured by the Verdict; but if it be only 
impoſſible in the Manner and Form of it, a 
Verdict will cure, for where the Subſtance is, 
no Verdict can cure it, becauſe it can't make 
that true which cannot poſſibly be; but where 
'ris only impoſſible in the manner of it, the 
Thing which is poſſible may be found to be or 
not, and the manner which is impoſſible totally 
rejected: Thus if an Action of Aflault and Batte- 
ry be brought,and the Defendant juſtifies by con- 
veying to himſelf an Eſtate by Copy of Parcel of 
the Manor of C. whereof D. is ſeized, and that 
the Plaintiff came upon it, and that he laid his 
Hands molliter ; the Plaintiff replied and convey- 
ed to himſelf an Eſtate by Copy of another Par- 
cel of the Manor, and that D. Lord of the 
Manor had for himſelf and Tenants, a Way 
over Defendant's Piece of Land; Iflue is joined, 
and Verdict for the Plaintiff. 
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This is a void Preſcriptton ; a Copyholder be- 4 Co. 31. b. 


ing originally but a Tenant at Will, could not 
' Preſcribe at Will, but in the Name of the Lord; 
for an Eaſement in the Manor he could not pre- 


ſcribe in the Lord's Name, but muſt lay it by Bod. 77: 


Cuſtom, as the Lex loci being laid here by way 
of Preſcription, is in it's own Nature void, and 
the Verdict could not make that, which was re- 
pugnant in the Nature of the Ihing, to be true 


or ſalſe, and by Conſequence could not help 
it. | 


But 


— 
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But in Debt on a Bond conditioned for the 
Payment of 100/. on 31ſt of September, and 
Defendant pleads Payment at the Day, and it is 
found againſt him, the Plaintift ſhall not have 
Judgment, becauſe the Payment is what is ma- 
terial, and the Day is impoſſible, and all together 
idle and void, for not being paid before the End 
of that Month the Obligation is abſolute, 

But where the Subſtance of the Bar, and the 
Replication be put in Iſſue, tho? it be infor- 
mally, yet it is cured by a Verdict; as if an 
Aſſumpſit be for Wares (old, and the Defendant 
pleads Nonage, and the Plaintiff replies they 
were for Neceſlaries, & hoc petit quod Inquira- 
tur per Patriam, & prad' Defendant ſays this 
Traverſe is informal, becauſe the Plaintiff ought 
not to have cloſed the Iſſue, but to have given 
the Defendant an Opportunity of Rejoining, 
that there may be a proper Negative to his 
Affirmative, yet ſince the Matter of his Re- 
plication be put in Iſſue, viz. whether they 
were Neceſſaries or not, the Defendant has 
wa ved all Objections to the Form, and by ſuch 
a Waver it appears, that he is not any wiſe in- 
jured by not rejoining, and it being found that 
they were Neceſlaries, the Plaintiff ought to 

revall. | 

So in Debt on a Bond conditioned for the 
Payment of 8 J. on a certain Day, and Defen- 
dant pleads Payment on the Day in the Condi- 
tion, & de hoc ponit ſe ſuper Patriam, & prad 
the Plaintift; and found for the Plaintiff, here the 
Defendant has cloſed the Iſſue on the Plaintiff 
by the hoc ponit ſe ſuper patriam, yet the Ne- 
fendant can't take Advantage of the Informe- 
lity of his own Plea, and it is waved on both 

Sides, 
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Sides, when they go to Iſſue on the Subſtance 
of it. 


I23 


But if in Treſpaſs the Defendant pleads a ſpe- 1 Sid. 345. 


cial Juſtification, and the Plaintiff replies, de In- 
juria ſua propria abſque tali Cauſa, there tho' 
the Iſlue is found for the Plaintiff, yet it is 
wrong after Verdict, becauſe the [:juria ſua 
propria does no more than affirm the Declaration, 
and does not confeſs, or deny the Bar; and there- 
fore the Giſt of the Bar is not put in Iſſue at all, 
but rather ſtands confeſſed by the Replication, ſince 
the Cauſe is not traverſed; for ſaying it was de 
lajuria ſua propria, is not more than ſaying, 
that notwithſtanding the Cauſe mentioned in the 
Bir, the Defendant committed the Injury, which 
the Bar being a ſufficient Excuſe, cannor be; 
but it does not in the lealt put the Bar in 
Iſſue. 

If the Iſſue be joined on a Negative pregnant, 
that is an Iſſue that rather ſuppoſes an Affirma- 
tive, than the contrary, tho it is bad on a De- 
murrer, becauſe the Plea, &c. is not a certain 
Affirmation or Negative of any ſingle Point in 
Queſtion; yet after Verdict, this being only an 
Error in Phraſe ſhall be good; as if an Action 
of Treſpaſs be brought for entering into his 
Houſe, the Defendant pleads the Daughter li- 
cenſed him to enter, by which he entered; the 
Plaintiff replies, quod non intravit per Licentiam 
ſuam, thaugh this Replication be a Negative 
pregnant. 

So if it be an Affirmative pregnant of a Ne- 
gative; as if in Debt for Rent on a Leaſe, the 
Defendant pleads, quod querens nibil habait in 


Tenemento Tempore Dimiſſionis; and the Plaintiff 


replies, quod habuit in Tenemento, Without ſay- 


Cro. Car 599. 


8 Co. GG. 


2 Cro. 3 12. 
Gill & Glaſs. 


ing 


124 


1 Sid. 444. 
1 Ven. 70. 
2 Keb. 628. 


Noy 56. 
Cro. El. 778. 
cont. 


1 Sid, 289. 


The Hiſtory and Practice 


ing what Eſtate, though this had been bad on a 
Demurrer; becauſe by not ſhewing what Eſtate 
he had, it is pregnant of this Negative, that he 
had not ſuch an Eſtate by which he had Power to 
demiſe, nor that he had not ſuch an Eſtate, as he 
could demiſe. 

So in an Action of Aſſault and Battery, the 
Defendant pleads, that the Plaintiff neglected his 
Service, per quod moderate caſtigavit ; the Plain- 
tiff replies, quod non moderate caſtigavit ; and 
the Iſſue was found for the Plaintiff; for though 
this be an Informal Traverſe, being rather a Tra- 
verſe of the Chaſtiſement than of the moderate 
Manner of doing it, and the right Traverſe 
ſhould have been de Injuria ſua propria abſque 
tali Cauſa; yet after Verdict it is good, be- 
cauſe the Injuria hath aſcertained, that he did 
beat bim immoderately. 

In an Action of Debt, if not guilty be plead- 


ed, and there be a Verdict for the Plaintiff, it 


ſhall be aided by the Statute, becauſe being an 
ill Plez and a falſe one, the Plaintiff ought to 
have his Judgment, both for the Badneſs and for 
the Falſehood; but if the Verdict was for the 
Defendant, yet the Plaintiff ſhould have Judgment, 
becauſe the Deed is not anſwered by the Bar. 
So in an Action of Covenant, that C. was 
ſeiſed in Fee, and aſſigns for Breach, that C. 
was not ſeiſed in Fee, and fic infregit Con ven- 
tionem; the Defendant pleads non infregit Con- 
ventionem, though in Covenant the Defendant 
ought to traverſe either the Deed or the Breach, 
and both cannot be involved in non fregit Con- 
ventionem, becauſe the Giſt of the Action lies on 
the Deed, which muſt be traverſed by itſelf; yet 
when the Defendant pleads a bad Plea, which is 


found 


+; 
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found againſt him, the Plaintiff may have Judgment 
either for the Inſufficiency or Falſity of the Plea. 

If a Defendant pleads to Part, and ſays no- 
thing to the other Part, and the Plaintiff replies 
to ſuch Plea, without taking Judgment for Part 
of the Plca not anſwered, to this is a Diſconti- 
nuance, becauſe he does not follow his intire 
Demand in the Court ; but ſuch Diſcontinuance 
is cured by the Verdict, becauſe it was the In- 
tent of the Statute, that when they deſcended to 
Iſſue they ſhould wave all Objections of this Na- 
ture; for both Parties by extending to Iſſue ſup- 
poſed a Cauſe in Court; and therefore they 
ſhould not afterwards make any Objections, that 
the Cauſe was out of Court before Trial. 


But if the Verdict itſelf made a Diſcontinu-; Lev. 535. 
ance, and found Part of the Declaration, and Stver v. 


nothing to the other Part, this is a Diſcontinu- 
ance not cured by the Statute; becauſe the In- 
tent of the Iſſue is, that the whole Event of the 
Matter in Iſſue ſhall be determined; and the An- 
ſwering to Part, doth not anſwer to the Precept 
of the Court, nor to the Deſign of the Iſſue, 
which is to determine the whole Cauſe, that fo 
it may be a Bar to any other Action. So that 
ſuch imperfe& Verdi& ought not to be received 
by the Judge of Niſi prius, it not anſwering to 
the Iſſue; and if it be received, it ought not to 
be entered of Record; and if it be, it is erro- 
neous, becauſe the whole Matter in Iſſue is not 
anſwered, and a Ven fac de Novo ought to be 
awarded, ſo that the whole Matter in Iſſue may 
be determined in that Action, and this is not 
aided by the Statute, which did not intend to 
2 ImperfeCtions of the Verdict, which is ſtill 
deſigned to make an intire End of the Iſſue; 
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but it helps the Diſcontinuance before the Ver- 
dict, becauſe the Verdict is a Foundation by the 
Statute, for the Judgment, which the Parties 
cannot by Miſtake change or alter. 

Thus in Debt for Rent reſerved out of the 
Copyhold and Freehold Lands, the Defendant 
p'eads the Eviction of the Whole by the Deviſe 
of the Leſſor (the Plaintift's Father); the Plain- 
tiff by Proteſtation, that he was not evicted of 
the Copyhold, replies that the Freeho!d was en- 
tailed; and therefore the Deviſe was void ; the 
Defendant traverſeth the Entail, and Verdi& 
found for the Plaintiff for the whole Rent; in 
this Caſe the Plea as to the Copyhold was dil- 
continued, and that the Verdi& was for the 
Rent iſſuing out of the Copyhold, as well as the 
Freehold ; yet the Court held, that the Verdict 
aided the Diſcontinuance. So in Action of Al- 
ſault and Battery againſt two, and there is a Diſ- 
continuance as to one of the Defendants, it is 
cured by a Verdict. 

In Treſpaſs for entering his Houſe and Cloſe, 
Gienden the Defendant juſtifies by Virtue of a 
Capias utlegatum againſt Shelling, and that he 
went in the Foot-Path through the ſaid Cloſe to 
the fad Plaintiff's Houſe, who licenſed him to 
enter; the Plaintiff traverſeth the Licence, and 
found for him, though here was a Diſcontinu- 
ance as to the Cloſe, yet the Iſſue being on the 
Licence, and that being found for the Plaintiff, 
the Verdict cured the Diſcontinuance as to the 
Cloſe. | 

If a Man juſtifies to the Whole, and his Plea 
goes but to Part, the Plea is bad, becauſe the 


| King pleaded as to the Whole, and going but to 


Part, being a an inſufficient Anſwer to the Nw 
1 ne 


P 


OR , 


—— 
oo 


of the Court of Common Pleas. 


and conſequently the Plaintiff muſt have Judg- 


ment ; and if the Plaintiff on ſuch Plea does not 


Jemur, but takes Iſſue, ſince he takes Iſſue on 
a bad Bar, whether the Iſſue be found for the | 
Plaintiff or Defendant, the Judgment ſhall be | 


for the Plaintiff, becauſe the Bar is inſufficient; 


for though the Iſſue ſhould be found for the De- 


fendant, yet that will not amend the Bar, and 


make that go to the Whole, which goes to Part 


only; and therefore here the Iſſue is material, 
But if the Defendant has pleaded a Bar to 
Part, and ſays nothing to the Reſidue, there 
the Plea is good as to the Part to which it is 
pleaded, and nothing being ſaid as to the Reſi- 


due, the Plaintift ought to have Judgment for 


Want of a Plea, as to the Reſidue, if he does not 
take Judgment, it is a Diſcontinuance of his Ac- 
tion; for the Defendant having nothing, if that 
Nihil dicit be not entered, there being no Con- 
tiauance of that Part of the Action, by what the 
Defendant hath ſaid to it; nor the Plaintiff like- 
wiſe having ſaid any Thing to it, to continue it 
in Court, it is a Diſcontinuance; and if any Part 
of it be diſcontinued, it is a Diſcontinuance in 
the Whole; for there is not the ſame Demand 
ſubliſting, that the Plaintiff had ſet forth in De- 
claration ; but if the Plaintiff rakes Iſſue, and 
obtains a Verdict, the Diſcontinuance is aided 
by the Statute of the Jeofails, which cures all 
Diſcontinuances before Verdict; for the Iſſue is 
material, becauſe the Iſſue is not material to 
every Thing to which the Plea is pleaded; for 

ing not material as to the Whole, it was in that 
Caſe an immaterial Iſſue. 


Where the Plaintiff declares in Michaelmas 
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to enter of that Term, and the Defendant gives 
him a Plea to Part only, and the Plaintift enters 
his Plea as of Hillary Term, and upon Demur- 
rer in Hillai!y Term the Defendant objects the 
Diſcontinuance, and deſires the Plea may be en- 
tered as of the Term in which it was entered, 
the Court would not interpoſe to make them 
enter their Plea on the Rolls of Michaelmas 
Term, becauſe, if the Court had done this, the 
Plaintiff's Action mult have been diſcontinued by 
ſuch Rule, whereas the Plaintiff having given the 
Defendant an Imparlance, when he needed not, 
it is not erroneous, or any wile prejudicial to 
the Defendant, and the Plaintift has the whole 
Hillary Term to take Judgment for the Part not 
pleaded to, and therefore there could be no Dil- 
continuance during Hillary Term. 

But if an Action of Debt be brought againſt 
an Executor or Adminiſtrator, and he pleads ſe- 
veral Judgments to cover the Aſſets, and as to 
ſome of the Judgments the Pleas are good, and 
as to ſome bad, this is a Diſcontinuance of the 
Plaintiff's Action, becauſe the Plaintiff's Demand 
remains the ſame, and is ſtill purſued ; and ſince 
the Judgments of ſome are avoided by a good 
Plea, and all the Judgments amounting but to 
one Cover of the Aſſets, if one of them be void- 
ed, the Plaintift muſt have Judgment for the 
Whole, becauſe there is not a ſufficient Bar to 
his Demand, ſince the whole Avoidance of the 
Plaintiff's Demand to charge the Aſſets, a- 
mounts but to one Bar, | 

So in an Action of Battery and Wounding, the 
Defendant juſtifies as to the Battery, but ſays 
nothing as to the Wounding; and the Iſſue was 
found for the Defendant ; though this Plea is 2 


I Diſcon- 
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Diſcontinuance quoad the wounding, the Plain- 
tiff having deſcended to Iſſue in the Juſtifica- 
tion of the Battery ; and that being found againſt 
him the Verdict cures it; and the Judgment is 
not here for the Diſcontinuance of the Plaintiff, 
but on the Verdict, becauſe it will then be a 
Bar to another Action. 

But in Treſpaſs for a Coat and Cloak, and; Lev. 55. 
Not guilty pleaded, if the Jury find that the De- 3 Cro. 133. 
fendant as a Conſtable took his Coat for a Tax, 
but ſays nothing as to the Cloak, this is an im- 
perfect Verdict, not determining the Point in Iſ- | 
ſue between the Parties. ö 

If an Iſſue tendered by the Plaintiff, tbe De- 
fendant joins the Similiter by the Plaintiff's Name, 
or the Plaintiff joins the Similiter by the Deſen- 
dant's Name to an Iſſue tendered by the Defen- 
dant, this ſhall be amended, there being a Ne- 
gative and Affirmative before, between the Plain- 
tiff and Defendant, which is the Pattern from | 
whence the Joining of the Iſſue is to be taken; 
there is a ſufficient Copy from whence this may 
be amended, it being a plain-Miſtake from the 


Nature of the Thing of one Man's Name for an- 
other, 
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CHAP. XV. 
Fury Proceſs. 


E are now come to the Award of the 
| Venue, and the Proceſs which is in or- 
der to have the Judices fafti, or proper Parties 
to try the Cauſe; and here if that be rightly a- 
warded, the Intent of the Statute is to make the 
Proceſs thereby amendable. | 
If rhere be a Blank left for the County :to the 
Sherift, whereof the Writ ſhould be awarded, 
yet it will be amended, becauſe it cannot be a- 
warded to the Sheriff of-any other County; and 
therefore it is the Omiſſion of the Officer in en- 
tering the Award of the Court; but if thete, 
were a local Plea into another County, fo of 


there are two Counties mentioned in the Pleag- 


ings, there the Blank cannot be amended, be- 


cauſe there is originally no Award of the Court 
to whom the Proceſs ſhall go; but where the 
Plea carries the Matter, there the Venue mult 
be from the laſt Place, becauſe the Declaration 
by ſuch Plea ſtands confeſſed. 

If the Court award the Proceſs to an impro- 
per Officer, yet this is aided after Verdict, for 
that only makes an Inſufficiency in the Return 
of the Jury ; and inſufficient Returns are aided; 
for it was the Deſign of the Statute, that if the 
Cauſe was tried by a right Jury, that it ſhould 


not be material what Officer got them toge- 
ther. 


If 
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If the Sheriff returns but twenty-three on the 1 Cro. 278. 


| d Nor- 
Vexire, and twenty-four on the Habeas Corpus, con, bur if the 
and the twenty-fourth omitted on the Yenire 24th | Man had 
appears and is ſwern, the Verdict will be void; 17 that tried 


becauſe he is not returned according to the A- the Iſſue, it 


ward of the Court in Purſuance of the Yenire; 9 


and therefore has no Authority to try the Cauſe, ibid. 


ſor the Award to diſtrain one not ſummoned is 
void, and he is not returned of the Tales de 
circumſtantibus, ſo that he is not a proper Ju- 
ror by the Writ nor Statute. 

If the Number of the Qualifications of the 
Jury be omitted, it ſeems it may be amended 
by the particular Number of the Qualifications 
in each Roll, which is directed by the Law in 
all Caſes. 

But if the Place be totally miſawarded, this 
is not helpt by any Statute, becauſe they have 
not the proper Judices fatii, unleſs they have 
them from the Place where the Fact ariſes; but 
if it be only miſawarded in Part, this is helpt by 
the expreſs Words of 21 Fac. 13. becauſe it is 
ſuppoſed, that the Perſons, that were near any 
Part of the Place, might know the Fact in Iſſue be- 
tween the Parties; but in the Statute for Amend- 
ment of the Law the Award is at large, viz. 
Venire facias hic, becauſe if he takes any out 
of the County it's ſufficient, for it was found 
that the Perſons in the Neighbourhood were ge- 
nerally more partial than Strangers. 

The Award of the Venire muſt be to a Day Moor 402, 465. 
in the (ame Term, or the next Term ; bur it 
muſt be in Term, otherwiſe it's erroneous ; be- 
cauſe this is not ſuch a Diſcontinuance as is 
aided by the Verdict, ſince tis an Error in the 
Court in awarding the Proceſs, which makes it 

| K 2 utterly 
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utterly uncertain when or where the Parties 
ſhouid appear to receive Judgment; and it is an 


Act of the Court which is erroneous, and not 
a Mis-entry of the Clerk, which the Statutes do 


not intend to aid. 
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If a Venire be of the ſame Action and be- 
tween the ſame Parties, all other Faults will be 
amended, | 

But theſe are incurable, becauſe by ſuch Ve- 
nire they are not, as it appears, the proper 
Judges of the Cauſes between theſe Parties; 
for if they don't come from that Place, they are 
not Judices facti by the Law; if they do not 
come in the ſame Action between the ſame Par- 
ties, they are not Judges in that Cauſe; but if 
the Diſtringas be right, it's conſtrued by a 
Lenire omitted. | 

But if the Number of Qualifications be omit- 
ted in the Ṽenire, yet it is ſufficient, becauſe 
that is aſcertained by the Law and amended by 
the Roll. | 

Thus in Ejectment where the Venire was de 
plito trauſgr omitting Ejeftione 222 the Court 
hed the entre to be ill, becauſe it were not in 
the ſame Action; for an Action of Treſpaſs, 
and an Action of Treſpaſs in Ejectment are 
ditterent, and there might be an Action of 
Treſpaſs between the ſame Parties; but if the 
Diſtringas had been right, they would have 
judged this Veaire to have been Null, and the 
want of a euire is aided by the Statute. 

So if on an Action of Treſpaſs Iſſue is join- 
ed between the Plaintiff and two Defendants, 
and the one dies, and the Venire is awarded be- 
tween the Plaintiff and both Defendants after 
ſuch Defendant's Death, and Verdi& is taken 
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for the Plaintiff, and the Death ſuggeſted on 
the Roll, and judgment againſt the Survivor, 
the Venire being only a judicial Proceſs, and 
purſuing the Award on the Roll, and it plain- 
ly appears to be in the ſame Cauſe, and that 
the Trial was laid by proper Judges; and Judg- 
ment being againſt the Defendant, who js char- 
ged with the whole Action, it is good. 

But if the Jurata mentions the Ifſue to be — Car. 275. 
pl'ita Tranſgr', where the Action is Debt, and 
the Award of the Vrnire and Diſtringas is Debt, 
this ſhall be amended; for the Jurata is an A- 
ward of the Diſtringas in Purſuance of the 
Award of the Venire, and the Venire being 
right, the Secondary Proceſs ought to be accord- 
ingly, and there is a ſufficient Authority by the 
Writ of Diſtringas, for the Judge of Aſſize to 
try the Cauſe, | 

So if the Sheriff returns Nomina Jurat' inter Cro. Car. 275, 
pat' prad” de plito tranſgr', where the Venire is 1 o 202. 
de pl'ito debi”, this ſhall be amended ; for in 
dorſo brevis he ſays, Executio iſtius bris patet, 
Cc. which could not, if it was not the fame 
Action. | 

So if the Diſtringas be without the Day of; Mod. 71. 
Nifi prius, or mentions a wrong Day, if the Dany. 349%, 
Jurat Roll be right, the Diſtriugas may be 
amended by the Jurat Roll. ju . 
So if the Return of the Venire be miltaken, l ” 
this may be amended by the Roll; and if the Cro. El. 438, 
T:te of the Venire be out of Term, and be- Nico: 620 G2 
fore Plea pleaded, it's no Error; for the Teſte of Cro. Car. go. 
the Judicial Writs being only Matter of Form, — 
if miſtaken, yet ſhall not vitiate, ſince they Cro. El. 202, 
have the proper Judges of the Fact by ſuch 3% 


Proceſs, | 
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The Nomina Jurator in the Venire are the 
proper Varties to try the Action; and if there be 
a Miſtake in the Chriſtian Name it is incurable; 
for the Statute does not extend to it, but it 
extends to cure Surnames or Additions, for 
there can be but one Name of Baptiſm, but 
there may be various Surnames and Additions ; 
and therefore if it can be proved what Perſon 
the Sheriff meant by his Surname or Addition, 
it may be amended and ſet righr. 

If the Diſtriagas be omitted or wrong in any 
of the above Particulars, it may be amended 
by the Veuire; for it is a Secondary Proceſs to 
bring in the Jury; and if the Names of the Jury, 
either Chriſtian or Surname, be wrong in the 
Body of the Diſtringas in the Panel returned, 
or in the Panel of the Jury ſworn; yet if ir 
can be prov:d to be the ſame Man, that was in- 
tended to be returned in the Venire, having 
there his right Chriſtian Name, he is the pro- 
per Judex fatti, and it may be amended by 
the Statute. 

If there be ſuch a Fault in the Venire as 
makes it a perfect Nullity, ſo that it has no 
Relation to the Cauſe, yet if there be a gocd 
Diftringas, that being one of the Jury Proceſs, 


the Omiſſion of the former is cured ; for the 


Omiſſion of any Judical Writ is aided by the 
Statute; and a Venire, that is a Nullity, and has 
no Relation to the Cauſe, is as if there had 
not been any; and ſo of a Diſtringas where 
there is a proper Venire. | 

If on a Suggeſtion on the Roll, Proceſs be 
awarded to the Coroners, and then the Sheriff 
either returns the Panel or Tales, it is erroneous, 
becauſe not collected by the proper Officers; and 


therefore 
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therefore they are not the proper Judices fatti 
of that Cauſe; and it appears on the Record, 
that the Return is otherwiſe than the Court 
hath directed. Ie 

But if the Sheriff after he is diſcharged re- 
turns the Panel to the Venire, this is no prin— 
cipal Cauſe of Challenge, for the Sheriff having 
returned the Nomina Jurator” to the Court 
above, on the Venire on which they have award- 
ed a Diſtringas with a Niſi prius of that Re- 
turn, to be controverted before the Judge of 
Nift prius, is bound down by a Record of a 
ſuperior Court, on whole Records it appears 
that he is Sheriff; but the Judge of Aſſize tries 
the Challenges, becauſe he himſeif ſwears the 
Jury; and tho' he can't determine who is the 
legal Officer, becauſe he is bound down, as we 
have already ſaid; yet he may well try the 
Matter of Fact, if ſuch legal Officer be com- 
petent to ſummon the Jury, ſince it is much 
better, as we have ſaid, that ſuch Matter ſhould 
be tried at Nift prius, than the Witneſſes 
brought up to H/eſtminſter to determine ſuch 
Fact there; and tho' the Legality of the Officer 
be no principal Cauſe of Challenge, becauſe it 
is ſettled above; yet if ſuch Panels be favoura- 
bly returned, you may challenge to the Favour 
and Illegality of the Officer, as a ſtrong Evi- 
dence of partial Array, ſince a Perſon, that had 
nothing to do with the Return, bas intermed'cd 
therewith. 

The lateſt Reſolution is, that the Returns of 
the miniſterial Officer are to be challenged at 
the Day of the Return; for if the Court then 
admits them to be their Officers, and the Par- 
ties don't except againſt them, they are conclu- 
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ded, ſince the proper Judices facti are admitted 
by them to be returned. ]. 

Bur if the Sheriff that returns his Venire be 
diſcharged before the Teſte of the Venire, tis Er- 
ror, and ſhall be tried by the Record of the 
Diſcharge ; becauſe if the legal Officer does 
not —_ the proper Judices facti did not try 
the Cauſe, and fo the Verdict is ill. 

But if they aſſign for Error, that tho' he was 
Sherift at the Teſte, yet he was diſcharged be- 
ſore the Return; this muſt be alledged in the 
Pleadings, and the Diſcharge muſt be tried by 
the Record of the Chancery, certified into the 
Court where the Writ of Error was returnable; 
and whether he returned it after his Diſcharge 
is a Matter in Pars, and muſt be tried by Pais, 
whether theſe Matters may be removed in Ar- 
reſt of Judgment at the Day in Bank, becaule 
they had a Day in Court, at the awarding of 
the Diſtringas, and that ſeemed to be the pro- 
per Time to ſhew the Illegality of the return- 
ing Officer; but on the contrary Hand, if the 
Parties ſhew any Thing before Judgment, that 
would make the Judgment erroneous when 


given, it ſhould ſeem a proper Matter to ſtay the 


Court from giving Judgment. | 
In London and Middleſex both Sheriffs make 

but one in both Counties; and therefore it ſeems 
to be a good Cauſe of Challenge, if the Writ 
appears to be returned by one Sheriff only; and 
if one of them die, the Office is at an End 
till another is choſen; the firſt beginning of 
this Cuſtom ſeems to be upon the Foundation 
of the Charter of King John, who granted the 
Sheriftwick of London and Middleſex to the 
Mayor and Citizens of London at the Farm ry 
3 | | | 300“. 
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300 l. per Ann. ſo that being a Grant in Fee 
of the Sheriffwick to them as a Corporation, 
they had a Right to name one or more Offi- 
cers, in order to execute the ſame; and they 
thought it proper to name two Officers indiffe- 
rently to execute both Offices, and both of 
them execute as one Sherift, tho* the Writ in 
Middleſex is directed to them as one Vic? Com 
Middx. Pracipimus tibi; in that of London Vice- 
Comitibus London Præcipim' vobis ; and the Rea- 


e ſon of this Difference ſeems to be, that before 
y | this Grant of the Sheriftwick to the Corpora- 
e tion, the Corporation nominated to the Crown, 
e; and the Crown appointed the Sheriffs for Lon— 
ze daun, and the London Sheriffs were reſponſible to 
„ E the King for the London Profits of the Sheritf— 
r- wick; and that was the Reaſon why two 
le WH were appointed, that both might be reſponſible; 
of and this Nomination was, that the Citizens 
o- might exhibit to the King reſpontible Perſons ; 
n- and that ſeems to be the Reaſon, that in many 
ze of the Corporations, that are Cities and Coun- 
at | ties, there are two Sheriffs; but when by the 
en Charter of King John, the Sheriftwick of Lon- 
"Ee don and Middleſex was granted to the Citizens 

zs a perpetual Fee-Farm, then they entered 
Ke their Sheriffs, which before were nominated for 
ns London only, and the Election of the two was 
rit for both Sheriftwicks, but the Directions of the 
nd King's Writs were as before, viz. in London to 
ad the two Sheriffs, and in Middleſex as if there 
of | Was only one. 3 Co. 72. 1 Show. 289, 162, 163. 
on 2 Show. 262, 286. Lev. 284. Priv. of London, 
he fo. 5, 6, 7, 272, 273. Hob. 70. 
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WHAP. X. 


Further Conſiderations touching 
Amendments. 


F the Niſi prius Roll varies from any mate- 
rial Part of the Plea Roll. and the Plaintiff be- 

comes Nonſuit thro' ſuch Variance, there the 
Nonſuit ſhall not be entered up, but a Venire 
fac' de novo awarded; as if the Nift prins Roll 
miſrecites a Judgment on which the Action is 
founded, and it be entered on the Plea Roll; 
che Reaſon of this is, that the Niſi prius Roll 
being materially different from the Plea Roll, i; 
no Tranſcript ; and therefore the Nonſuit for 
not proving what was not in Iflue is a perſect 
Nullity, and it ought not to be entered on the 
Record. 

The Niſi prius Roll, on which the Poſtea is 
entered, ought to be preſerved to warrant the 
Entry of the Judgment on the Plea Roll; for in 
a Writ of Error, if they alledge Diminution of 
the Poſtea and Habeas Corpora, and there is none 
to be found, the Judgment is erroneous, be- 
cauſe there is no Warrant to enter the Verdict 
on a Plea Roll. 

If the Niſi prius Roll differs from the Plea 
Roll in any Matter that alters the Iſſue, it can't 
be amended by the Plea Roll; becauſe it does 
not give the Judge of Niſi prius Authority to 
try the Matter which is in Iſſue between the 
Parties on the Plea Roll; but if the N.. privs 
Roll differs in any other Matter which does = 

alter 
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alter the Iſſue between the Parties, there it may 

be amended, becauſe the Judge of N:fi prius 8 Co. 166. 
has Authority to try the Matter in Iſſue between Blackmore's 
them; as if Iſſue be on the Addition of Defen- *© 
dant's Name, whether J. S. was Husbandman 

Die impetrationis his, and the Nifi prius Roll 

be, whether he was Husbandman generally, o- 
mitting the Words Die impetratiouis br'is, this 

is not in the Plea Roll. So in a Bond condi- Prownl. 47. 
tioned for the Payment of a certain Sum at the 

firſt Feaſt next enſuing the Date, and on the 

Niſi prius Roll the Day be omitted, this is not 

the ſame Iſſue on the Plea Roll, becauſe there 

is nothing on the Nifi prius Roll to fix the Feaſt 

on which the Payment was to be made; and fo 

the Iſſue and the Plea Roll is not right. 

But where the Defendant's Name is omitted Dy. 260. 
in joining the Iſſue, this ſhall be amended by 
the Plea Roll, becauſe the Iſſue is not varied, 
and the Juſtices of Niſi prius have Authority to 
try it by Diſtringas. 

So when in Action upon the Caſe upon A4f- Dy 270. 
ſampfit, the Defendant (upon the Plea Roll) 
pleads non aſſumpſit, and on the Niſi prius Roll 
it is non Culpabilis, after the Verdict, the Ny 
prius Roll ſhall be amended by the Plea Roll, 
ſor both Pleas traverſe the Giſt of the Action, 
and the Defendant has the ſame Advantage in 
the Non Culp' as in the Non aſſumpſit, and the 
Iſlue is the ſame in Subſtance. 

The Special Verdict may be amended accord- BAC 212. 
ing to the Minute or Note, becauſe the Mi- :o14.6. 12 
nute is the Inſtructions taken at the Aſſizes for Styles 207. 
the entering it up; but nothing can be added to 
the Minute, tho? never ſo ſtrongly provided by 
the Evidence, becauſe that would be to ſubject 

the 
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the Jury to an Attaint for a Fact that was never 


found by them; which is contrary to Juſtice to 


1 
If the Jury find a certain Verdict, and it is 
entered uncertainly on the Record; if the Judge, 
who tried the Cauſe remembers certainly how 
the Jury found it, it ſhall be aſcertained by the 
Memory of the Judge, and the Verdict be made 
certain as the Jury found it. 

We come now to the Amendment of the 
Judgments; and we muſt here note, that the 
Court will make no Amendment that will de- 
feat a Judgment, the Statute allowing Amend- 


ments in Affirmance of Judgments only. 


The Names of the Plaintift and Defendant 
may be amended, if the Docquet be right ; but 
if the Docquet Roll and Judgment be both mil; 
taken, Quære, Whether this will be amended; 
for the Docquet Roll is the Index to the Judg- 


ment, and made at the ſame Time, in order that 


Purchaſers, may find out ſuch Judgments and be 
ſafe; therefore, if the Docquet Roll be right, 
the Judgment will without Doubt be amended, 
becauſe there is a proper Indication to Pur- 
chaſers, that there is ſuch a Judgment, and there 
is ſufficient in the Record, from whence to a- 
mend the Judgment : But if the Docquet and 
Judgment both be wrong in the Names, the 
Purchaſer may be deceived ; and Quare, How 
far the Court will amend the Judgment, though 
there be ſufficient Inſtructions on the Record to 
amend it by; becauſe a Purchaſer may be de- 
feated of his Title by this Amendment, though 


be has done every Thing the Law requires, ta 
make himſelf ſecure in bis Title. | 


4 | But 


of the Court of Common Pleas. 


But ſince the Statute of 11 W. & M. the 
Court will amend the Judgment, but not the 
Docket; if the Judgment be right, and the Doc- 
quet wrong, before the Statute the Judgment 
bound the Lands, becauſe the Judgment was the 
Lien on the Lands; and the Docquet no more 
than an Index to find the Judgments readily ; 
and the Stranger aggrieved by ſuch Miſdocquet- 
ting had only his Remedy againſt the Officer for 
not docquetting them truly. 

But ſince the Statute ſuch Judgment does not 

bind the Purchaſer, for a falſe Docquet is as 
none. 
The Judgment is amendable from any other 
Part of the Record, when there is any Thing on 
that Record itlelf to ſer it right; as if the Ver- 
dict be to recover Dale from A. and Sale from 
B. and the Judgment be to recover Sale from A. 
and Dale from B. this might be amended; for 
this is only the Miſpriſion of the Clerk, ſince he 
kad ſufficient Inſtructions from the Verdict to en- 
| ter the Judgment truly. 

So in a Quare Impedit for the Preſentation of 
a Vicaridge, and the Judgment is, quod recuperet 
Eccleſiam, this ſhall be amended. 
| Soif the Judgment be given on a Demurrer 

zpainſt the Plaintiff, and the Entry of the Judg- 


ment is of a Nonſuit, inſtead of a Judgment in 


Demurrer, this ſhall be amended. 

If the Damages de Incremento be miſtaken by 
the Clerk, the Court will amend it by the Judg- 
ment Book, becauſe that is a ſufficient Inſtruction 
to the Clerk to enter the Judgment. by; and 
therefore it was his Miſpriſion not to go accord- 
ing to his Inſtructions, which may be rectified 
and amended. 
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Thus, if Judgment be againſt a Man and Wife, 


and the Judgment is, quod the, Wife is in Miſcri- 


cordia, and not the Husband, this was amended 
by the Paper-book that was right. 

But it there be a Miſtake or Error in the 
Judgment in any ſuch Matter in which the Clerk 
has no Inſtructions; as if a Capratur be entered 
for a M. ſericordia, or econverſo, this was Error 
in the Judgment; becauſe before 16 C 17 Car. 2. 
it made Fine to the King, and a Difference in the 
Execution; and there was no Inſtruction in the 
Record itſelf in the Judgment Book, whereby to 
amend it; and non conſtat, whether it was the 
Error of the Clerk in Entering, or of the Court 


in giving the Judgment. 


The Inferior Court from whence the Record 
is returned, whether it be the Common Pleas, or 
another Court of Record, may amend after 
Judgment, as well as before a Writ of Error 
brought; and the Rule of ſuch Amendment is 
to be certified by the Clerk of ſuch inferior 
Court to the Superior; for Record is removed 
by Writ of Error; and a Mittitur Recordum is 
entered on the Roll; yet the Writ of Error is to 
ſend the Record in the Statute, and Condition 
in which it ought to be by the Law, and that is 
corrected, as it ought, from all Miſpriſions of the 
Clerks; for by the Laws they are to correct the 
Miſpritions of the Clerks before or after Judg- 
ment; and ſuch corrected Records they are o- 
bliged to fend, that the Miſpriſions of the Clerks 
may not be-taken for their — and if they 
do thus correct the Miſprifion of their Clerks al- 
ter the Writ of Error has been brought upon the 
Record, it is proper to ſend up their Clerks, 
who are the Officers of the Court, and have the 

-— | Cuſtody 
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Cuſtody of the Records, or they may alledge 
Diminution, and ſend up the Record amended, 
as it ought to be, or ir may be amended in the 
Superior Court, if the other refuſeth ; becauſe 
ſuch Miſpriſions are not to alter the Judgment; 
and therefore the Court, that ſuper- intends the 
Inferior Court, ought not to correct the Miſpri- 


ſions of the Clerks of the Court, in the Record 
ſent to them. 


But there is this Difference, where the Clerks Smith v. 


carry the Rules of Amendment to a Superior — 


Court, and where Diminution is alledged, and a 
Certiorari therein iſſues; ſor where the Clerks 
bring up the Roll, it appears to have been 
mended by the Date of the Roll after Error 
brought; but when Diminution is aHedged, they 
bring up the Record in Statu quo, and the Cer- 
tiorari finds it ; and therefore when it is brought, 
they will intend it to be amended at the Time 
of the Judgment given, and that the Tranſcript 
firſt ſent up was a Diminution and Miſtake; and 
therefore, if Dower be brought againſt an In- 
fant, who appears and pleads by Guardian, and 
the Judgment is againſt bim, quod fit in Miſe- 
ricordia, this is Error, becauſe appearing by Guar- 
dian he ought not to have been amerced; for an 
Infant cannot be amerced for his Indiſcretion, 
nor a Guardian, becauſe he is appointed by the 
Court; ſo this is Error in the Judgment itſelf, 
which is not amendable; and if certified by the 
Clerks of the Court to have been amended after 
Error brought, could not have been amended a- 
dove, but yet certified to the Certiorari rightly 
amended, they will ſuppoſe it was amendable 
the ſame Term Judgment was given; and du- 
ing the Term, the Judgment being in fieri, they 
can 


th. 


Raym 
1 Sid. 
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can rectiſy not only the Miſpriſions of Clerks, bu: 
their own Miſtakes. 

If on a Demurrer joined the Judgment is en- 


tered, Quod wifis Præmiſſis, Oc. videtur Ju- 


ſticiariis quod plitum præd' minus ſuſficien', &c. 
and omitting ideo Confiderat* eſt, quod ille the 
Plaintiff ail capiat per breve ſuum, fit in Miſeri- 
cyrdia, and Defendant eat inde fine Die, this O- 
miſſion ſhall be amended, becauſe there is no 
Judgment returned on the Record ſent in An- 
{wer to the Writ of Error; and then the Writ of 
Error itſelf is not anſwered, unleſs the Judgment 
be fent with the Roll; for the Writ of Error is 
Judic inde reddit fit, unleſs the Judgment be 
tranſcribed upon the Roll in Error: The Plaintift 
in Error muſt be Nonſuit; and therefore it is 
for the Advantage of the Plaintiff in Error, as 
well as for the Defendant, in whoſe Behalf the 
Judgment paſſed below, that this Judgment 
ſhould be tranſcribed upon the Record ; becauſe, 
if there be no judgment, the Plaintiff in Error 
cannot be hurt by ſuch Non entry, nor has he 


 Whereof to complain; and therefore for both 


their Advantages the Judgment ought to be en- 
tered on Record. 

In Debt on Bond, after Verdi& for the Plain- 
tiff, the Judgment was entered, quod recuperet 
the Sum in the Narr pro miſ. & Cuſtag', inſtead 
of fro del'o prad'; and this was ordered to be a- 
mended, becauſe pro miſ. & Cuſtag' is contra- 
dictory to the pred” ſum”, which was in deb', and 
the Judgment would have been good without 
them; ſo that they being Surpluſage, and repug- 
nant to the former Words in the Judgment, can- 
not vitiate it. 


4 | An 
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An interlocutory Judgment may as well be a- 
mended as a final Judgment; but if there be con- 
tradictory Reaſons given for the Entry of ſuch 
ſudgments, and the Judgments themſelves, it re- 
mains a Quære, Whether it can be amended, be- 
cauſe it is {aid on the one Hand, that there be- | 
ing a Repugnancy in the material Part of the 1 
Judgment, ſuch Act of the Court, being in itſelf 
an Inconſiſtency, it cannot be amended ; and the 
Reaſon of the Judgment, being the Ground and 
Foundation on which the Judgment is given, it 
is a material Part of the Judgmenty and not mere 
Surpluſage, as in the other Caſe ; and if the Pa- 
per-Buok in ſuch interlocutory Judgments be 
right, it is ſaid, it will not amend it, becauſe, 
though the Paper-Book will amend the Pleadings 
of the Parties, ſince ſuch Paper-Book is the In- 
ſtructions of the Parties given the Clerks to en- 
ter; yet ſuch Paper-Books are no Minutes taken 
from the Court of their interlocutory Judgments, 
and therefore cannot amend ſuch Judgments; 
but on the other Side it is ſaid, that if the Judg- 
ment be right, and the Reaſon on which the Court 
gave it be not ſo, yet the Judgment itſeif be- 
ing right, ought not to be reverſed for Want of 
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in Rectitude in the Judgments themſelves, and not 
ret for Want of their producing a good, or ſufficient 
ad Reaſon for ſuch Judgment. 
a- As in the Award of a Repleader for the Er- 8 


ra- ror of the Defendant's Plea, if it is entered, 
and quia pFitum eſt Sufficien' in Lege, inſtead of quia 


out minus Sufficiens eſt, the Court held this not a- 
ug” mendable, though it was right in the Paper- 
an- Book between the Parties; but Popham and 


Glanville contra. 
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If any Part of the Record be vitiated by Ra- 
ſure, the Court will reſtore it by Amendment, 
becauſe the Wickedneſs of any Perſon in cor- 
rupting the Records of the Court, ought not 


to ob{tru& the Juſtice of the Court, or preju- 
dice any of the Parties; as in Ejectione firms the 


Leaſe was made 10 May after Verdict; for tho 
it was made the 11th of May by a Raſure, and it 
appearing to the Court that the Declaration was 
vitiated by ſuch Raſure, they amended it both 
Com” Banc and Banco Regis. 

It is a general Rule, That though the Court 
will make Amendments tn Favour of Judgments, 
yet if a Writ of Error be brought, the Defendant 
in Error ſhall pay all the Coſts of the Writ of 
Error; becauſe till the Record was amended, 
the Plaintiff in Error had ſufficient Reaſon to | 
bring the Writ; for if he proceeded to reverſe 
the Judgment on any other Error, there the De- 
fendant ſhall not pay Coſts for his Ainendments, 
becauſe it is plain, that the Plaintiff did not de- 
pend on the Error the 'Defendant has amended, 
but on others to reverſe the Judgment. 


AP, 
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Ga AP. XVL 
Of Imparlance. 


N the Common Pleas, they antiently proceeded 

by original Writs, which were Warrants out 
of Chancery for them to proceed; thei always 
gave the Defendant Notice of the Cauſe of 
Action; and as he had a View of the \Vrit be- 
fore he appeared, if he had any dilarory Plea, he 
was to put it in immediately; but when ae 
pieaded in Chief, and came in towards the End 
of the Term, they gave him Time to make his 
Defence, which was called [mparlauce. 

But in the King's Beach, when the Defendant 
comes in by Latitat, he does not know till after 
his Imparlance what the Plaintiff declares for; 
and as he had no Sight of the Bill before-hand, 
he had Time allowed him to plead any Plea in 
Abatement, which is called ſpecial /mpar/aace. 

When the Common Pleas proceeded on Cluu— 
ſum fregit, as the Defendant was under the ſame 
Diſadvantages as when he was arreſted on a La- 
titat, he had the ſame Privilege to have Time to 
make his Objection to the Declaration, 

Hence Imparlance is, 
Firſt, General. 
Secondly, Special. | 

The Words of the Imparlance General are, 


Petit Licentiam interloquendi. And the Words 


of the Special Imparlance ate, Sys fibr omnibus 
omnimodis Advantaziizarim ad breve quam ad 
Narrationem; and ſomſetimes thus, Salvis /ibi 
he omnibus 
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omnibus Advantagiis tam ad Juriſdiftionem Cu- 
114, quam ad breve & Narrationem, as the Caſe 
is; and the Defendant has a General Imparlance 
of Courſe, but the ſpecial Imparlance muſt be 
obtained from the Court. | 


Three Things are to be conſider'd in Impa;- 
lance. 


Fir/?, What muſt be done before Impar- 


lance. 


Secondly, What muſt be done after General In- 
parlance. 

Thirdly, What after Special Imparlance. 

Firſt, What Things muſt be done before In- 
partance ; theſe are threefold. 

Firſt, If a Defendant pleads to the Juriſdiction 
of the Court, he muſt do it inſtauter on his Ap- 
pearance; for if he imparls, he owns the Jurik 
diction of the Court, by craving Leave ot the 
Court for Time to plead in, and the Court ſhall 
never be ouſted of its Juriſdiction after Impar- 
lance, unleſs it be the Plea of antient Demeſne, 
which may be pleaded after Imparlance, becauſe 


the Lord might reverſe his Judgment by Writ of 


Diſceit, and it goes in Bar of the Action itſelf, 
(viz.) in that Court. 
| Secondly, If the Defendant in a Plea of Land 
would have Oyer of the Decd, he muſt demand 
it before Imparlance; for by Imparling he under 
takes to defend the Land mentioned in the 1lain- 
tift's Count, and it would be abſurd in him to 
defend what he does not know. 
Thirdly, Wherever a Defendant pleads ſemper 
paratus, as in Dower, and Tender of Money, 
Cc. it muſt be done before Imparlance ; for by 


craving Time he owns he is net ready, and there- 
fore falſiſies his Plea. 


Seco ad 'y 
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S-condly, What may be done after a General 
Imparlance ; two Things only, (viz). 

Firſt, Pleas in Suſpenſion. 

Secondly, Pleas in Bar. 

Unleſs the Writ abate after Imparlance, as if a Hu. 117- 


i „ Dok. pir. 
Man be excommunicated after the Term in — = 


- which Imparlance was allow'd, ſuch Excommuni- 


Im- 


tion 
Ap- 
uri 
the 
ſhall 
pare 
eſne, 
-2uſe 
it of 


tſell 


Land 
mand 
nder- 
Jain- 
m to 


entei 
oney, 
or by 
there- 


Oil a), 


cation may be pleaded after Imparlance. 

Thirdly, What may be pleaded after Special 
Imparlance. | 

All Pleas in Abatement, (unleſs to the Juriſ- 
diction and Privilege) after Special Imparlance; 
Privilege can be only pleaded after a General 
Imparlance, becauſe it is neither an Objection to 
the Writ, Bill, or Count, 

1 Sid. 29. 2 Rv. Rep. 244. ſeems to be con- 


| trary, and that Privilege cannot be pleaded after 


Imparlance ; it is not ſaid in either of the. Caſes, 
thar it was a Special or General Imparlance, and 
the lateſt Reſolution, (viz.) Hardreſs and Lut- 
wich are expreſs in Point, that it may be pleaded 
after a Special Imparlance, for it does not ouſt 
them of their Juriſdiction, but is a Privilege, 
which each Court allows the Officers of an- 
other, to be ſued in their own Court. 


1 
| 
. 
| 
| 
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CHAP. XVI. 
Of Pleas. 


E are now come to Pleas; and here are 
two Things to be treated of, (viz.) 
Firſt, Defences in General. 
, Secondly, The ſeveral Sorts of Pleas, and the 
Time of Pleading. 
Defence cometh from the Word Defendo, ſo 
called from the Manner of Pleading, (viz.) Len 
& Defend', and is twofold. 
Firſt, Half Defence, which is Ven' & De- 
fend vim & Injur quando, Cc. the Ven' is the 
Record of the Defendant's coming into Court, 
and is neceſſary to make him a Party, but the 
Defend' vim & Injur, &c. were not uſed in 
Clauſum Fregits and Aſſaults; as appears by the 
| Old Entries, fo. 5. 13, 30. So that the Want of 
x Lut. 9. them is not fatal, tho' ſhewn for ſpecial Cauſe. 
Secondly, The ſeveral Sorts of Pleas, and theſe 
are-threefold, viz. 
Firſt, Abbatement. 
Secondly, Suſpenſion. 
Thirdly, Bar. 
. Firſt, Abatement, Pleas in Abatement are 
when the Defendant ſhews Cauſe to the Court, 
why he ſhould not be impleaded; or if im- 
pleaded, not in Manner and Form he now is; 28 
theſe Pleas enter not into the Merit of the Cauſe, 


but are dilatory, the Law has laid the following 
Refirifions on them. Fm 


Firſt, By 
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Firſt, By the Statute for the Amendment of 4 Ann. c. 16. 
the Law, no dilatory Plea is to be received, un- 
jeſs on Oath, and probable Cauſe ſhewn to the 
Court. 

Secondly, No Plea in Abatement ſhall be re- 2 Saund. 41 
ceived after a Reſpondeas Ouſter, for then would 


| they be pleaded in Infinitum. 


Thirdly, That they ſhall be pleaded before Lurw. 175, 


general Imparlance. 
Fourthly, That when Iſſue is joined on them, 
if it be found againſt the Defendant, it ſhall be 


peremptory. 


Pleas in Abatement are threefold. 
Firſt, To the Juriſdiction of the Court. 
Secondly, To the Perſon. Firſt, Of the 


| Plaintiff; and Secondly, Defendant. Thirdly, 
Io the Writ, and therein. 


Firſt, To the Form. 
Secondly, To the Action. 
Firſt, Of Pleas to the Juriſdiction of the 


Court, and here three Things are to be ob- 


ſerved. 
Firſt, They muſt be impleaded before any 2 H. 6 35, 


22 H. 6.7 


| Imparlance; for by craving Leave to imparle, the Hard. 365. 


Defendant ſubmits to the ſuriſdiction. 1 Lut. 46, 
Except where antient Demeſne is pleaded ; for Dy. 210. in 
this may- be done after Imparlance, becauſe the gorge: 
Lord might reverſe the Judgment by Writ of Diſ- 
ceit, and it goes in Bar of the Action itſelf, (viz.) 
in that Court, becauſe it is coram non Judice. . 
S:condly, The Defendant muſt plead it in 
propria Perſona, for he cannot plead by At- 
torney without Leave of the Court firſt had; 
which Leave acknowledges their Juriſdic- 
tion, for the Attorney is an Officer of the 
Court; and if they put in a Plea by an Officer 
; 2 4 of 
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of the Court, that Plea muſt be ſuppoſed to be 
put in by Leave of the Court. | 

Thirdly, The Defendant muſt make but half 
Defence; for if he makes the full Defence, 
quando, c. he ſubmits to the Juriſdition, Cc. 
being quando & ubi Cur' confideraverit. 

Under this Head of Pleas to the Juriſdiction, 
it will be neceſſary to make a Diviſion of the 
Courts, which as far as our Purpoſe require: 
may be devided into, 

Firſt, The Courts of Weſtminſter. 
Secondly, The Reſt of the Temporal 
Courts in England. 

Firſt, The Courts of Weſtminſter are the ſu— 
perior Courts in the Kingdom, and have a Su- 
perintendency over all the other Courts by Pro- 
hibition; if they exceed their Juriſdiction, or 
Writs of Error, and falſe e if their 
Proceedings are erroneous; fo that theſe Court 
have Conuzance of all tranſitory Actions, ex- 
cept between the Scholars of Oxford and Can- 
bridge, and every Thing ſuppoſed to be done 
within their Juriſdiction; unleſs the contrary e- 
ſpecially appears. On the other Hand nothing 
ſhall be intended within the Juriſdiction of an 
Inferior Court, but what is expreſly alledged ſo; 
that where an Action is brought on a Promiſe in 


a Court below, not only the Promiſe, but the 


Conſideration of the Promiſe muſt be alledged to 
ariſe within an Inferior Juriſdiction ; becaul? 


| ſuch Inferior Courts are bounded in their origi- 


nal Creation, to Cauſes ariſing within the Li- 
mits of ſuch new erected Juriſdiction ; and there- 
fore, if a Debtor, that has contracted a Debt 
out of ſuch limited Juriſdiction, comes within 
it, yet they cannot ſue there for ſuch Debt ; ” 

| | | | caule 
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be cauſe the Cauſe of Action did not ariſe within 

ſuch Juriſdiction; and therefore is not within the 
alf Limits of their Commiſſion to try and determine; 
_ and therefore the Conſideration of the Promiſe, 
dc. which is the Cauſe of Action, muſt be alledged 

to be within the Juriſdiction of the Court; and 
on, not only ſo, but it muſt be proved upon the 
the Trial; and if the Plaintiff prove a Conſideration 
res out of the Juriſdiction, that cannot be given in 


Evidence; and if it be, the Defendant's Counſel 
may propoſe a Bill of Exceptions, the Bill will 


Oral WF appear to be erroneous; and therefore the filſt 
| Book of Saunders 74. in the Caſe of Deacock and 
ſu- WF Beſt, makes a true Diſtinction between Counties 
Su- Palatine, and other Inferior Courts; for the 
pro- County Palatine is a General Court, for all the 
or WW Subjects of that Palatinate, and not merely for 
heir WWF the Cauſes arifing within the Palatine; for if a 
urts WF Debtor goes from the t oreign into Palatine, his 
e- Objections go along with him, as much as if 
am- be went from one Kingdom to another; and if it 
lone were otherwiſe a Palatinate Juriſdiction would 
e- be a Shelter and Aſy/um to Debtors; for no Pro- 
hing ceſs but the ſupreme prerogative Proceſs runs 
f an 


there; and therefore it is truly determined, tho' 
the Cauſe of Action be out of the Palatinate; 
yet if the Party be a Subject of that Palatine, as 


the he is by coming into that Dominion, that the 
ed to Action there may be brought againſt him. 

cauſe Secondly, Of Temporal Courts in England, 
origt- theſe may be divided into Three, (vix.) 

e Li- Firſt, Courts Palatinate. 

here- Secondly, Inferior Courts, 

Debt Thirdly, Courts not of Record. 

* Firſt, Courts Palatinate, which are three; 
be⸗ 


Firſt, Cheſter, Secondly, Durham, erected by 
1 LS William 
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Villiam the Conqueror; and Thirdly, Lau- 
caſter, erected by Act of Parliament in Edward 
the Third's Time, theſe were Superior Courts 
within their Juriſdiftion, in as ample a Manner 
as a Court of Weſtminſter, and the King's ordi- 
nary Writs do not run there. 

Secondly, Inferior Courts of Record; they are 
all the King's Courts, though another may have 
the Profits, and they fit either mediate or imme- 
diate from the King; and they are either erected 
by Letters Patents from the King, or by Preſcrip- 
tion; and the Proceedings are preſerved on Rolls, 
which are of fo high a Nature, as they are to be 
tried by themſelves; only ſome of theſe have 
Franchiſe to hold Pleas within ſuch a Compaſs, 
thro' theſe Breve Domini Regis non currit. 

Thirdly, Courts not of Record, ſuch as the 
Court Baron, Hundred Court, and County Court. 

Co. 4. Theſe are no Pleas to the Juriſdition of the 
lad. 213- Courts at Weſtminſter in tranſitory Actions, un- 
'* leſs the Plaintiff by his Declaration ſhews the 
Cauſe of Action accrues within the County Pa- 
latine, or if it be between the Scholars of Ox- 
ford and Cambridge. 
Nor in local Actions, unleſs within thoſe Juriſ- 
dictions, where Breve Domini Regis non currit. 
AUlnſt. 224, For where a Franchiſe either by Letters Pa- 
h tents, or Preſcription, hath a Privilege of hold- 
ing Pleas within their Juriſdiction, if the Courts 
at Weſtminſter intrench on their Privileges they 
muſt demand Conuzance; that is, deſire that 
the Cauſe may be determined before them; for 
the Defendant cannot plead it to the Juriſdic- 
tion; and the Reaſon is, becauſe a Defendant is 
arreſted by the King's Writ; but within a Fran- 
chiſe, where the King's Writ doth not run, be i 
4 not 
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not legally convened, and therefore may plead it 
to the Juriſdiction ; but the Creating a new Fran- 
chiſe does not hinder the Writ from having the 


ſame Juriſdiction over the Cauſe, but grants Ju- 


riſdiction to the Lord of the Liberty; and when- 
ever the King's Courts intrench on his Juriſdic- 
tion, he may make his Claim, and demand that 
the Cauſe be determined before him. 

So that the Pleas to the Juriſdictions of the 
Courts at Weſtminſter are, 

Antient Demeſne. Herne's Plead. 351. 
Held of the King's Manor. Hanſ. 103. 2. 
Counties Palatine. Raſt. 419. Herne 7. 
Cinque Ports. 

We are now come to the Privileges that Fran- 
chiles by Letters Patents, or by Preſcription have 
of demanding Conuzances of the Courts at Weſt- 
minſter ; and here we will conſider. 

Firſt, What Courts can demand Conuzance. 

Secondly, Of what and where they ſhall be 
denied, tho* the Cauſe accrued within their Ju- 
rildiction. | 

Thirdly, The Manner and Time of demand- 
ing it. 

irg, What Court can demand Conuzance. 

No Court can demand Conuzance, unleſs it be 
of Record, becauſe all Courts of Record are the 
King's, though another may have the Profits of 
them. Co. Lit. 117. 6. So that although the 
Cauſe goes out of the King's Courts at Meſt min- 
ſter, yet it goes to another of the King's Courts, 


to which he has granted the Privilege of deter- 


mining the Cauſes ariſing within a limited Juriſ- 
dition ; but it is below the Dignity of the King's 
Courts to part with any Cauſe to another's Court, 
ſuch as the County Court, Cc. 

2 85 Wherever 
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Wherever the Defendant can plead to the ſu- 
riſdiction of the Courts at Weſtminſter, there the 
Franchiſe may demand Conuzance, but not vice 
verſa. X 

S:condly, Of what they can demand Conu- 
zance, and whether it ſhall be denied, though 
the Cauſe accrued within the Juriſdiction. 

They have Conuzance of local Actions; for as 
to tranſitory Actions, the Plaintiff may ſuppoſe 
them to ariſe in what County he pleaſes ; but if 
they are laid in the County Palatine, they being 


| a ſuperior Court ſhall have Conuzance; as if it 


be between the Scholars of Oxford and Cam- 
bridge in a tranſitory Action, the Univerſity ſhall 
have Conuzance, becauſe by their Charter con- 


firmed by Act of Parliament they ſhall have Ju- 


riſdiction over the Perſons of their Scholars. 

Where the Franchiſe cannot give a Remedy, 
and there would be a Failure of Juſtice, this ſhall 
not have Conuzance, although the Action ac- 
crued within their Jurjſdiction. | 

As in a Quare Impedit, becauſe they cannot 
ſend a Writ to the Biſhop; nor in Replevin, be- 
cauſe, if the Plaintiff be nonſuited, a ſecond 
Deliverance ſhall be granted, which the Fran- 
chiſe cannot do. 

Nor in Walte, becauſe by the Statute the 
Writ muſt iſſue out of the Chancery at Weſtmin- 
ſter, and theſe Writs are returnable into the 
King's Courts there; and not into any Inferior 
Court. 

Nor in Admeaſurement of Paſture, becauſe 
the Franchiſe cannot grant a Writ de ſecunda Su- 
peroneratione. 

So if a Fine be removed out of the Franchiſe 
by Writ of Error in B. R. and a Scire fac il- 
Es 4 ſues 


of the Court of Common Pleas. 


ſues out to have Execution, they ſhall not have 
Conuzance, becauſe the King never parts with 


157 


the Records of his Court, and without it they 


Y 


can do no Right to the Party. | 

If a Scholar of Oxford or Cambridge be ſued 2 Ven. 363. 
in Chancery for a Special Performance of a Con- 
tract to leaſe Lands in Middleſex, the Univer- 
ſity ſhall not have Conuzance, becauſe they 
can't ſequeſter the Lands, 

If a Treſpaſs be brought within a Franchiſe 22 Aff. 33. 
againſt a Foreigner who has nothing within the 
Franchiſe, Conuzance ſhall not be granted; for 
they cannot oblige a Stranger to anſwer who 
bath nothing within the Franchiſe. 

And as they ſhall not have Conuzance where 3 Lev. 149. 
there is a Failure of Juſtice; ſo ſhall they not L. cp. 3+ 
likewiſe where the Plaintiff is a privileged Per- 
ſon in any of the Superior Courts at Weſtmin- 
ſter; for twould be inconvenient and below the 
Dignity of theſe Courts, that the Officers ſhould Conr. Bendl. 
be compelled to quit their Attendance, to ob- 533: 
tain Juſtice in an inferior Court. 

But the Defendant being in Cuſtod* Mar* in Bro. Con. 50. 
the King's Bench, or the llaintift's commencing 
a Suit in the Exchequer on a Quo minus as 
Debtor to the King, are not ſuch Privileges as 


will ouſt an inferior Juriſdiction; for they are Han. 509. 


now grown the Common Way of iſſuing in 
thoſe Courts. 

Nor can they have Conuzance of ſuch Acti- 14 H. 4. 29 
ons which were not in Ehe at the Time of 
their Charter, but created ſince by Act of Par- 
liament. 

But if an Adtion of Law is given againſt a 17 fl. 48, 
Perſon by another Name, as Debt againſt an © © 4 
Adminiſtrator, they ſtall have Conuzance. 

Thirdly, 
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Thirdly, The Manner and Time of demand- 
ing it. | | 

As to the Manner of deminding it by Letter 
of Attorney, the Letter of Attorney muſt be 
in Latin, and preſent in Court; and if the Co- 
nuzance be demanded by Virtue of a Charter 


Time out of Mind, or by Preſcription, there an 


Allowance muſt be pleaded before Juſtices in 
Eyre. Co. 9. Abbot de Strat's Cale. 

As to the Time, it mult be demanded before 
an Imparlance, and the ſame Term the Writ is 
returnable after the Defendant appears, becauſe 
*till he appears there is no Cauſe in Court; 
otherwiſe there would be a Delay of Juſtice; 
for if Conuzance after Imparlance when the 
Defendant has a Day already allowed him, he 
would have two Days, ſince when the Conu- 
zance is allowed, the Franchiſe prefixes a Day 
to both Parties to appear before them; and 
it's the Lord's Laches, if he does not come ſoon 
enough, not to delay the Parties. 

We are now come to the ſecond Sort of 
Pleas in Abatement, viz. 

__ CDVlaintiff 
To the Perſon of cer? or 


Defendant. 


iſt, To the Perſon of the Plaintiff; and here 
are the following Diſabilities which may be 
pleaded in Abatement of the Writ, and the 
Plaintiff ſhall not be anſwered *till he hath re- 
moved them; and therefore by the ancient Law 
he was ſaid to loſe Liberam legem, becauſe he 


was not reftus in Cur? till he had removed ſuch 
Impediment. 


F irſh 


here 
ay be 
| the 
th re- 
t Law 
ſe be 
d ſuch 


F irſh 
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Firſt, Outlawry ; for till this is reverſed, or Co. Lit. 128. 
the King has granted his Charter of Pardon, 
he is out of the Protection of the Law, be- 
cauſe he would not be amenable and atten- py, 222, 28. 
dant to the Law, and ought not to have any Aff. 49. B. In 
Privilege from it; but none ſhould be outlawed et 
*rill after the Exigent be returned; for the in- 


| quiring after him ia the County is in order 
/ that he may appear; and therefore if he does 
appear at the Return of the Exigent the Law is 


atished, and the Outlawry muſt not be record- 
ed againſt him. 
But this Diſability is only pleadable when the Dock. plit. 390. 
Plaintift ſues in his own Right; for if he ſues 
in auter droit as Executor, or Adminiſtrator, or 
as Mayor with his Commonalty, Outlawry ſhall 
not diſable him, becauſe the Perſon whom he Co. Lit. 128. 
repreſents has the Privilege of the Law; and nor 
ſuing for himſelf, where he has the Advantage 
of another, where that is no Objection to his 
Repreſentation, it is no Objection but he ſhould 
be anſwered. | 
Nor when he brings a Writ of Error to re- Gori 123. 
verſe an Outlawry, ſhall Outlawry in that Suit, ; 42 : 
nor at any Stranger's, diſable him; for if he were 
outlawed at ſeveral Mens Suits, and one ſhould 
be a Bar to another, he could never reverſe any 
of them ; the Outlawry it ſelf is no Objection, 
for that would be Exceptio ejuſdem rei cujus pe- 
titus Diſjolutio; nor is another Outlawry plead- 
able in Bar to ſuch Writ of Error; for then 
two erroneous Outlawries would be irreverſable; 
and therefore that is tantamount to Exceptio 
ejuſdem rei cujus petitur Diſſolutio ; ſo if there 
be an Attaint brought on a Verdict, Outlawry 
grounded on that Verdict ſhall not be pleaded 
in Bar, for the Reaſon above. Az 
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Dog. plit. 393. As this is a Dilatory Plea, when it's pleaded 
in another Court than where the Outlawry 
iſſued, the Defendant muſt bring it in imme- 
diately; for this being in Delay, if the Court 
| ſhould give Time, and it ſhould not be brought 
in, then the Delay of Juſtice would be from 
the Court, and ſince there is a Way of having 
it immediately, by producing it under the Grear 
Seal, no Time ſhall be given to bring it ſub 
pede ſigilli; but otherwiſe when 1t is in the 
ſame Court, for then the Record is already in 

Court. | 

In pleading Outlawry in Diſability in ano- 
ther Court, the ancient Way was to have the 
Record of the Outlawry it ſelf ſub pede figilli 
by Certiorari and Mittimus; but this being 
very expenſive, it's now ſufficient to plead the 
Cap. utlegatum under the Seal of the Court 

_ from whence it iſſues; for the Iſſuing of Execu- 

o. Lit. 128... ; ; 

Clerk's Entries tion could not be without the Judgment; and 

B. pit therefore ſuch Execution is, a Proof to the Court 

Tit. Outlawry. that there is ſuch a Judgment, which is a Proof 
that the Defendant's Plea of Matter of Record 
is proved by Matter of Record; and therefore 
appears to the Court nof to be meer Dilatory; 
and therefore .on ſhewing ſuch Execution, 

If the Plaintiff will plead Nul tel Record, 
the Court will give the Defendant a Day to 
bring it in; but where you plead Excommuni- 
cation, it is not ſufficient to ſhew the Writ de/ 
Excommunicato capiendo under the Seal of the 
Court, for the Writ is no Evidence of the Con- 
tinuance of the Excommunication, ſince he may 
be aſſoiled by the Biſhop, and that will not 
appear in the King's Court, becauſe ſuch Al- 
ſoilment is not returned into the King's re 

N rom 


Stamford 103. 
Fitz. Cor. 233. 
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from whence ſuch Significavit is ſent ; but the 
Reverſal of the Judgment , of Outlawry muſt 


-appear in the ſame Court where the Outlawry 


is returned; and therefore the Iſſuing of the 
Execution is a ſtrong Proof of the Continuance 
of the Judgment ; and if it is denied on the 
other Side, they will give him a Day to main- 
tain his Plea; but in Caſe of an Excommuni- 
cation, the Iſſuing the Writ is no certain Proof 
of Excommunication, even at the Time of iſſu- 
ing the Writ, for he might be afloiled between 
the Sign:ficavis and the Iſſuing the Writ De 
Excommunicato capiendo; and therefore there 
mult be a Certificate under the Seal of the Bi- 


the Dignity of the Court to write to the 
Biſhop to ſatisfie Dilatories; and there is no 
Way by Certiorari or Mittimus to bring it 
in, 

Outlawry in a County Palatine cannot be 
pleaded in any of the Courts of Weſtminſter ; 
for he is only ouſted of his Law within that 
Jariſdiction, and it ſha!l not extend to diſable 
2 Man in another County where they have no 
Power; for the County Palatine being a Royal 
jurildiction within Bounds, the loſing the Pri- 
vileges of Law within that Juriſdiction, can be 
no Diſadvantage to him in another County; 
and if he does not live within the Palatine Ju- 
riſdiction he is not obliged to attend there; but 
it ſeems that Outlawry in the County Palatine 
of Lancaſter may be pleaded in the Courts of 

Wt 


161 


Iz E. 4. 16. 
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Weſtminſter, becauſe that County was ereGed 
by Act of Parliament in Ed. 3. Time. 
Co. Lit. 123. But Durham and Cheſter are by Preſcription ; 
Dock. plit. 395. wherever Outlawry is pleaded, it may always 
be pleaded in Abatement, but not in Bar, un- 
leſs the Ground or Cauſe of the Action be 
forfeited; not in real Actions where the Land 
is forfeited, nor in perſonal Actions where the 
Damages are uncertain. 
Outlawry for Felony may be pleaded in Bat 
to all Actions concerning Lands and Tenements, 
as well as Goods and Chattels, for all his Lands 

are ſorfeited by the Felony. | 
2 Lut. 1604 Outlawry may be pleaded in Bar after it is 
2 160%, Pleaded in Abatement, becauſe the Thing is 
1513. forfeited, and the Plaintiff has no Right to 
meer. 
Saen. In Real or Perſonal Actions where the Da- 
5 C0.109- mages are uncertain (as in Treſpaſs, of Battery, 
. of Goods, of breaking his Cloſe, &c.) and are 
not forfeited by the Outlawry, there the Out- 
lawry muſt be pleaded in Diſability of the ber- 
fon : But if the Ground or Cavſe of the Ac- 
tion be forfeited by the Outlawry, as in Action 
of Debt, Detinue, Oc. the Outlawry may be 
pleaded in Bar to the Action. 
| Owen 22. If Outlawry be pleaded either in Bar or A- 
batement, and the Plaintiff replies Nu tie! Re- 
cord, and the Defendant has a Day given him 
to bring in the Record, and in the interim 
the Plaintiff removes the Record by Writ of 
Error, and reverſes the Outlawry, tho' the De- 
fendant fails in bringing in the Record, yet 
this ſhall not be fatal and peremptory on him; 
for in the firft Caſe he ſhall have Liberty to 
plead a new Bar; and in the ſecond, the Judg- 
ment 
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ed ment ſhall only be Reſpondeas ouſter ; becauſe 

his Plea was a true Plea at the Time of plead- | 
n; ing it, and the Plaintift was actually diſabled 
ays from ſuing, not having then his Liberam Le- 
un- gem. 
be So that Outlawry does not abate the Wit, £9: Lit. 128. 
and but is only a Temporary Impediment, that diſ- "Fr ION 
the ables the Plaintiff from proceeding ; for upon 

obtaining a Charter of Pardon, or reverſing the 
Bar Outlawry, he is reſtored to his Law, and ſhall 
nts, {WW oblige the Defendant to plead to the ſame 
nds Writ. 

The ſecond Diſability is Excommunication, — 8 

it s and this can't be pleaded after general Impar- 
g is lance; for thereby the Plaintiff is admitted to 
; to de a good Plaintiff, but after a Special Impar- 


lance it may be pleaded. | . 
{ When this is pleaded, the Biſhop's Letter un- 
der his Seal witneſſing the Excommunication 
muſt be ſhown, and tho” the Plaintiff can't deny 
a Plea, yet the Writ ſhall not abate, but Defen- 
dant eat inde fine die, becauſe the Plaintiff upon Lit. Sed. 201, 
producing his Letters of Abſolution ſhall have Ero. Appeal 
a Reſummons or Reattachment; in Appeal the 04g IR = 
Defendant . pleaded Excommengement in the Co. Lit. 135. 
Plaintiff, and is let out on main Prize *cill the 99 1 
Plaintiff purchaſe Letters of Abſolution, for then 
be muſt plead in chief. 
But in other Caſes, the Writ ſhall abate if 
the Matter pleaded can't be denied, except Out- 
lawry when the Plaintiff purchaſes a Pardon be- 
fore Judgment is entered upon the Plea, or re- 
verſes it by Error. 
Excommengement is a good Plea to an Exe- C*:Lit. 34s 
cutor or Adminiſtrator, tho' they ſue in Auter Theol. 11, 
Droit, and the Difference between this and 2 Ed. 4. 49. 


M 2 Outlawry 


| 
| 
| 
1 


12. Co. 61. 
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Outlawry is, that an excommunicate Perſon is 
excluded from the Body of the Church, and iz 
incapable to lay out the Goods of the Deceaſed 
to pious Uſes; but the Outlaw, tho' incapable 
of e. for his own Benefit, may be allowed to 
do all Charitable Actions for the Soul of the 
Deceaſed; and it is one of the Effects of Ex- 
communication that he can't be Procurator or 
Attorney for any other Perfon; and therefore 
can't repreſent the Deceaſed. 

Excommunication is no Plea on a Qui tam, 
becauſe ir is for Example, and the Statute ha- 
ving given the Informer an Ability to ſue, and 
not excepted excommunicated Perfons from the 
Liberty of informing, he is enabled to ſue by 
the Statute, notwithſtanding the Cenſures of 
the Church. 

Theol. 19.11, When Prohibition is brought againſt the Bi. 
FExcommenge- ſhop, and he pleads Excommunication againſt 


ment 9. 


-8 E.3.27 the Plaintiff, in the Excommunication there is 


1 4 4 or no Cauſe of ſuch Excommunication ſhewn; this 


another Cauſe is no good Plea; for in ſuch Caſe will be intend- 


than then in 


Queſtion, the ed that the Excommunication was for endeavout- 
Prainriff ſhall ing to hinder the Biſhop's proceeding by Appli- 
not be cilabled cation to the Temporal Court; and if ſuch Ex- 
ſelf is party. communication were allowed, *twould deſtroy 
| all Prohibitions, and the Place of Excommuni- 
cation in this Caſe is Exceptio ejuſdem rei cujui 

petitur diſſolutio. 
Theol. 11. In an Action brought by the Bailiffs and 
5 134. Commonalty, the Defendant ſhall not plead Ex- 
commengement in the Bailiffs, becauſe they ſue as 
a Corporation, and a Corporation can't be exciu- 
ded from the. Communion of the viſible Church: 
Bro. Excom, 3. When Excommunication is pleaded in the 


EC | Plaintiff, he ſhall not reply that he has appeale 
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n is from the Sentence; for the Sentence is in Force — 825 5 
d is ill it is repealed, and whilſt it is in Force he 172, 73,74,75, 


aſed can't appear in any of the Courts of Juſtice; “b. 
able but he may reply that he is abſolved, for then 
d to bis Diſability is taken away. 


the In the Times of Popery, Excommengement 16 E. 3. 31. 
Ex- certified by the Pope, or Delegates commitſioned | Roll. 883. 
r or by him, did not diſable the Plaintiff; becauſe the 14 H. 4. 14. 
fore Courts had no Perſon to whom they ſhould un) 4" 


write to have him aſloiled; and it ſeems by 
tam, this, that if the Sentence be a Nullity, as if 
ha- they excommunicate ſor a Temporal Offence, 
and the King's Court will write to the Biſhop to 
the aſſoil him; and when the Plaintiff brings in the 
e by Letter of Abſolution, the Court will oblige the 
; of WW Defendant to plead in Chief. 

The Court will not receive the Certificate of Bro. Excom. 21. 


e Bi- Excommunication of one Biſhop from another, om. 


ainſt becauſe they muſt have the Certificate from the 8 Co. 68. 

re is Bimop whoſe Subject he was; and he might ©* Lit. 13+ 
this have been aſſoiled by his own Ordinary after 

tend · WF the firſt Certificate to the Biſhop. 

vour- Nor will they receive a Certificate from a Bro Eecοm. at. 
ppli- WM Biſhop deceaſed, becauſe he may ſtand aſſoiled 1 
Ex- by the preſent Ordinary that now is, after the | 
ſtroy Deceaſe of the Biſhop who has certified; and the 

nuni- Court will not receive any Certificate, but from 

cujus ſuch Perſon whom they can write to aſſoil. 


The Third Diſability is Alienage, where one Co. Lit. 128. 
is born out of the King's Ligeance; for none | 
ſhall maintain any Action either Real or Perſo- 


ſue 2s WP "al whilſt he is ſubject to an Enemy to the 
exclu- King; but this Impediment may be removed by Co. Lit. 129. 
\urch being 


Naturalized by Act of Parliament. 
Infranchiſed or by Letters Patents. 
M 3 But 
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Co. Lit. 129. 
Yelv. 198. 
1 Bulſ. 134. 


Bro. Dinz. 10. 


Co. Lit. 129. 


Co. Lit. 129. 


Cro. El. 142. 
Wentworth 
Executors 22. 
Owen 45. 


Malloy 370. 
i Danv. 325. 
Cro. El. 683. 
Moor 431. 
Charter 49, 


191. 
Richfield and 
Us, v. Udal. 
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But an Alien in League ſhall maintain per- 
ſonal Actions, or elſe he would be incapacitated 
to Merchandize; but no real or mixt, becauſe 
there is no Neceſſity that he ſhould ſettle. 

If it be pleaded in an Alien in League, that 
muſt be in Diſability of the Plaintiff; but if it 
be an Alien Enemy, it muſt be pleaded to the 
Action, becauſe it is forfeited to the King, as a 
Reprizal for the Damages committed by the Do- 
minion  Enmity with him. 

But an Alien Enemy that is Prior, may ſue 
for the Convent, becauſe he ſues in his Corpo- 
rate Capacity, and not to recover for himſelf, 
or to carry the Goods or Effects of the Land. 

It has been long doubted, whether an Alien 
Enemy ſhould maintain an Action as Executor; 
for on the one Hand it is ſaid, that by the Po- 
licy of the Law, Alien Enemies ſhall not be ad- 
mitted to Actions to recover Effects which may 
be carried out of the Kingdom, to weaken our 
ſelves, and enrich the Enemy; and thereſote 
publick Utility muſt be preſerred to private 
Convenience; but on the other Hand it is faid, 
theſe Effects of the Teſtators are not forſeited 
to the King by way of Repriſal, becauſe that 
they are not the Alien Enemies, for he is to re- 
cover them for others; and if the Law allows 
ſuch Alien Enemies to poſſeſs the Effects as well 
as an Alien Friend, it muſt allow them Power 
to recover, ſince that there is no Difference, 
and by Conſequence he muſt not be diſabled 
to ſue for them; if it were otherwiſe, it would 

be a Prejudice to the King's Subjects who could 
not recover their Debts from the Alien Execu- 
tor, by his not being able to get in the Aſſets 
of the Teſtator, _ 

6 
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The fourth Diſability, is when a Man has 


| Judgment given againſt him on a Writ of Præ- 


munire facias, or is attainted of High Treaſon, 
or Felony. 

The fifth Diſability, is Popiſh Recuſancy 
convict; becauſe 3 Jac. cap.5. diſables to all 
Intents, as Excommunication, except where he 
ſues for Lands, Tenements, Leaſes, Annuities, 
Rents, and Hereditaments, or for the Iſſues and 
Profits thereof, which are not to be ſeiſed into 
the King's Hands, his Heirs or Succeſſors. 

Levinz, Ent. 10. adjudged good Plea, Lide e- 
tiam 3 Lev. 2. 

We are come now to the ſecond Sort of Plea 
in Abatement, to the Perſon, (viz.) ro the Per- 
ſon of the Defendant; and under this Head it 
will be neceſſary to conſider the Privilege that 
the Courts at Weſtminſter give to all Suitors in 


| General, and their own Officers and Servants in 


Particular. 
As the Courts of Juſtice are open to all, fo 2 H. . 2. 


the Law protects the Perſons of thoſe who come 2 $9 272. 


H. 6. 3 


to attend them both in going thither and return- 38 14. 6. 30. 


ing; but in this Caſe the Deſendant muſt ap- 
pear in Perſon, that the Court may examine 
him, and that they may be ſatisfied upon his 
Vath, that he was either proſecuting or defend- 


ing ſome Suit pending in that Court, when he 
was arreſted. 


So if the Court gives either Plaintiff or De- Ne. Ab. 272. 


ſendant Leave to go after Evidences in any Cauſe 3 


depending in that Court, and he be arreſted, he = 21.1 


ſhall have Privilege. 

But if he goes without the Permiſſion of the 
Court he ſhall not be protected; for the Court 
KS will 
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will then preſume it to be only an Excuſe to 
get free from the Arreſt, 
2 Rol. Ab. 273, The Courts not only protect the Perſons of 
1 their Attendants; but likewiſe all the Things 
that are neceſſary ſor his Journey, or the Deſence 
of his Suit, but not Merchandizes or Goods for 
Sale or T raftick. 

If an Action of Debt be brought in the Courts 
at Weſtminſter, and the Deſendant is arreſted a 
ſecond Time in the ſame Action by Proceſs out 
of London, and the Defendant ſues an Habeas 


Corpus ; and it appears to the Court, that it is 

Prio? Brockett the ſame Plaintiff, Defendant and Action, and 
— the Plaintiff being called is nonſuit in the firſt 
Action; yet the Deſendant ſhall be diſcharged, 

becauſe at the Time of ſuing out the ſecond Ac- 

tion they were legally attached in the ſuperior 

2 Ro. Ab. 274: Courts: And therefore the Defendant ought 
\H.6..4, not to haye been drawn from thence to anſwer 
the ſame Action at the King's Suit; for as the 
Executive Power is lodged in the King, it would 

be unreaſonable, that this Court, which gives 

Relief to private Perſons, ſhould protect any 

Subject from being brought to Juſtice for offend- 

ing againſt the Laws, which concern the whole 
Commonwealth; the Courts not only protect 

3 Moor 66. the Parties themſelves, but all Witneſſes are pro- 
tected eundo & redeundo; for ſince they are o- 

bliged to appear by the Proceſs of that Court, 

they will not ſuffer any one to be moleſted, 

whilſt he is paying Obedience to their Writ. 

The particular Privileges, which the Officers 

of each Court enjoy, is, not to be drawn out 

of their own Court, to be impleaded elſe- 

where; for as their Attendance is conſtantly to 

1 5 | diſpatch 


2 Ro. Ab. 274. 
12 H. 4. 21. 
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diſpatch the Buſineſs of the Court to which they 
belong, if they might be ſued in any other Place, 
their Cauſes muſt ſufter, becauſe they could not 
be ſpared from their own Court to defend 
them. a 
Whenever therefore he is impleaded out of his 1 
own Court, he ſhall ſay, that he is Attorney, 
Cc. of another Court, and conclude with unde 
ne intendit quo Cur, &c. hic plitum præd ver- 
ſus eum cognoſcere velit & debeat, Oc. 
But this is to be underſtood, when the Plaintiff 
can have the ſame Remedy againſt the Officer in 
his own Court, as in that where he ſues him; 
for if Money be attached in an Attorney's Hands 
by Foreign Attachment in the Sherift's Court in 
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| London, he ſhall not have his Privilege; becauſe 


in this Caſe the Plaintiff would be remedileſs ; 
for the Foreign Attachment is by the particular 
Cuſtom of London, and does not lie at Common 
Law ; fo that if the Attorney ſhould have his 
Privilege, the Plaintiff ſhould be without his 
Redreſs. 

So if a Writ of Entry, or other real Action be : $,vua. 67. 
brought againſt an Attorney of the King's Bench, 

he cannot plead his Privilege; becauſe, if this 

ſhould be allowed, the Plaintiff would have a 

Right without Remedy; for the King's Bench 

hath not Cognizance of real Actions. 

So if an Attorney of the Common Pleas be lb. 16. 
fued in an Appeal, he ſhall not have his Privi- 

lege; for his own Court hath not Cognizance of 

this Action, and by this Protection he ſhould go 
unpuniſhed. 

It has been held by ſome of the Books, that B72: Pr-25. 
this may not be pleaded after Imparlance, be- 2" 
cauſe by imparling he affirms the Juriſdi&ion 22 9.5. 71. 

ö „ of 
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Bro. 15. 


Gage's Caſe, 
Hob. 177. 
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of 1 Court, which by this Plea he would 
ouſt. 1 

But in all theſe Caſes (except 22 H. 6. 71.) 
tis not ſaid, whether it was a ſpecial or general 
Imparlance; and after a general Imparlance, it is 
certain, it cannot be pleaded, for the Defendant 
then muſt plead in Chief. 

22 H. 6. 71. there was a ſpecial Imparlance, 
Oc. (viz.) Salvis omnibus Allegationibus & Ex- 
ceptionibus omnimodis tam ad Breve quam ad 
Narrationem, and the Court would not allow 
the Defendant Privilege ; becauſe ſays the Book, 
by Imparling he has admitted the Juriſdiction 
of the Court; but the true Reaſon of that Re- 
ſolution ſeems to be, that by this Imparlance he 
has confined himſelf to take Advantage only of 


. the Defeat in the Writ and Count; but had he 


obtained from the Court a General Special Im- 
parlance, (viz.) Salvis omnibus & omnimodis 
Advantagiis & Exceptionibus, he might then 
have pleaded his Privilege; for that is not to 
ouſt the Court of their Juriſdiction, but is a Pri- 
vilege, which each Court allows to the Officers 
of the other to be ſued in their own Court 
only, and the modern Authorities are expreſs, 
that Privilege may be pleaded after a General 
Special Imparlance. 5 

But the Privilege, which the Court indulges 
their Officers with, is reſtrained to the Suits 
only, which they bring in their own Right; for 
if they fue or are ſued as Executors or Admini- 


ſtrators, they then repreſent common Perſons, 


who have not that Privilege; ſo that when an 
Attorney is ſued as Executor or Adminiſtrator, 
he may be impleaded in another Court; ſor he is 
ſaid as in auter droit. . 

o 
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So if an Officer of one Court ſues an Officer 2 Ro. Ab. 274. 
of another Court, the Defendant ſhall not plead — 
his Privilege; for the Attendance of the Plaintiff Screggs. 
is as neceſſary in his Court, as the Defendant's in 
his; and therefore the Cauſe is legally attached 
in the Court, where the Plaintiff is an Officer. 

The original Reaſon of Privilege, as is men- 
tioned, was becauſe, the Attorney and Officers 
of the Court were obliged to attend the Court, 
and to do their Buſineſs there; this is a real Rea- 
ſon why an Attorney ſhall not be drawn out of 
IW:ſtminſter- Hall into Inferior Courts; for they 
cannot attend the Buſineſs of the Courts of Meſt- 
minſter, and a Suit brought againſt them in the 
Country; this was likewiſe a good Reaſon in 
Relation to the King's Bench, and Common Pleas, 
and Chancery in its Original; for the King's 
Bench and Chancery being ambulatory with the 
King, ubicunque fuerit in Anglia, if the Officers 
of each Court were drawn by Suits into the o- 
ther, it might be a Prejudice to the Bulineſs of 
the Common Pleas. 

So if a privileged Perſon brings a joint Action 
with others, he loſes his Privilege in this Caſe, 
becauſe the others are not Officers of the Court, 
nor intitled to the Attachment, which the 


vered without doing any Injury to the Plaintiff, 
the Officer ſhall have his Privilege. 
| | If 
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Tf an Attorney of the Common Pleas be in Cu- 
ſtodia Marſpalli for Want of Bail at the Suit of 
A. he may plead his Privilege; for though he 
be taken upon Bill of Middleſex, or Latitat; 
and in a Common Perſon's Caſe, if he were 
brought in by ſuch Proceſs, he is to anſwer to 
the Plaintiff's Demand againſt him by Bill, and 
not to the Proceſs that brought him, yet ſince 
Afus Legis Nemini facit Injuriam; ſuch ficti- 
tious Treſpaſs to bring the Party to appear ſhall 
| never ouſt the Attorney of his real Privilege. 

2 Ro. Ab 275. But if he be in Cuſtod' Mar” at the Suit of 
A. and B. declare againſt him in Cuſtod' Mar, 
he ſhall not plead his Privilege againſt B. be- 

_ cauſe B. declares againſt him collaterally, as he 
is in Priſon at the Suit of A. and as to B. he is 
truly in Cuſtod Mar; for being once ouſted of 
his Privilege at the Suit of A. he can no longer 
attend as an Attorney in the other Court, but 
is fixed in the King's Bench, and therefore can- 
not by the Suppoſition of the Neceſſity of his 
Attendance ouſt the Plaintiff of his Action. 

Bro. pr. 8. The Court not only privilege their own Offi- 
cers, but likewiſe the Tenants and Attendants 
of their Officers, that they ſhall not be implead- 

ed, but in the Court where their Maſters are At- 

34 H.6. 15. tendants; but it muſt be ſuch Servants as are 
neceſſary to them in their Attendance; for they 
ſhall not have the Privilege for any others, 

24 H. 6. 15. Thus the Plaintift may reply, that the Defen- 

27 


Traverſe ant is Servant of an Officer in the Court; but 

; that he is Husbandman in the Country, and tra- 

verſe, that the is Servant to the Officer, on his 
Attendance to the Court. 

We come now to other Pleas in Abatement of 

the Writ itſelf; and the firſt of Miſnoſmer, _ 

Si eng 
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the Names are the only Marks and Indicium of 
the Things, that human Kind can underſtand 
each other by; if the Name be omitted or miſ- 
taken, there is a Complaint made againſt no 
Body; tl.at is, no Complaint at all made; there- 
fore we mult firſt ſee, what the Law is, if the 
Name be omitted. 

Firſt, In Declarations, 

Secondly, In Grants and Obligations. 

As to the Miſtake of the Name, 

Firſt, In Declarations, if the Name be omit- 
ted on the 2 of the Action the Declaration is 
bad; but if ſome Thing be omitted, as the Lach 
of the Names to what was formerly ſaid, yet is 
not the Declaration bad. p 3 

. Law in an Aſumpfit declares thus, J. L. Cre. El. Law 
FR dw de Thom. Saunders, @c. cum in 22 3 
fideratione, quod idem J. L. would marry the 
Daughter of the ſaid Thomas Saunders, ſuper ſe 
Aſumpfit to pay him 1001. the Declaration is 
dad, though aſter a Verdict, becauſe it does not 
ſay, præd Thomas Saunders ſuper ſe, &c. for no 
Body is expreſly charged with Afſumiog, and 
when it is indifterent whether there be any In- 
jury or no, *tis not by the Court to be ſup- 
poſed, 

But if the Plaintiff counts againſt J. S. as Cro. Jac. 

ſeiſed of the Manor of Dale, and J. S levies a 0 is: 
Fine of the Manor of Dale, without ſaying prad' - 
J. S. or de Maner' pred”, this after Verdict ſhall 
be taken to be ſo, for he being named to be 
ſeized, and this by Verdict being found, it is ne- 
ceſſary it ſhould be intended the J. S. mentioned; 
for here it cannot poſſibly be taken indifferently 
either Way. 


Secondly, 
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2 |/ Secondly, In Grants and Obligations, if either 
the Chriſtian or Surname be wholly omitted, it 
| may be ſupplied by Averment; if there be no 
; Chriſtian Name, there is no Repugnancy to any 
| other Name, but that it may be averred; of 
which ſee hereafter. 

Thirdly, As to the Miſtakes of Names 'tis to 
be known firſt, What Names may, or may not be 
miſtaken, who ſhall take Advantage of that 
Name. 

Firſt, What Name may, or may not be miſta- 
ken, is only here to be conſidered ; for who may, 
or may not take Advantage of that Miſtake, will 
fall under Pleas to the Writ. 

And Firſt, As to Miſtakes in the Names 
themſelves; Secondly, In the Additions. 

Firſt, As to the Names themſelves; and they 
are twofold, either of natural Perſons, or of Bo- 
dies Politick. | | 

Firſt, The Names of Natural Perſons are 2. 
gain Twofold, Chriſtian and Surnames. | 
_- Firſt, Chriſtian Name; and here it is to be 
conſidered, if it be wholly miſtaken; Secondly, 
If it be truly put at firſt, and varied from after- 
wards. | 

Cre. Jac. 553. | Firſt, If it be wholly miſtaken ; and this is 
40. ; 

Hale ſuper regularly fatal to all legal Inſtruments, not only 

—_ to Declarations, but Grants and Obligations; al- 

Dy. 259. ar! ſo the Reaſon is, becauſe it is repugnant to the 

cont, vide Rules of the Chriſtian Religion, that there 

36 kl. 5. 26. ſhould be two Chriſtian Names, for that allows 

no rebaptizing ; therefore you can't declare 

againſt the Paity but by that Name in the Ob- 

ligation, and bring in his true Name by an 

Alias; ſor that ſuppoſes the Poſſibility of two 

Chriſtian Names, and you can't declare * 

4 the 
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the Party, and aver he made the Deed by his 
wrong Name; for that is to ſet up an Aver- 
ment contrary to the Deed, and there is that 
Sanction allowed to every ſolemn Contract, that 
it can't be ſuppreſſed but by a Thing of equal 
Validity; and if he be impleaded by the Name 
in the Deed, he may plead that he is another 
Perſon, and that is not his Deed. / 

And therefore if Edward obliges himſelf by 
the Name of Edmund it will, but tho? a Perſon 
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Co. Lit. 3. 
2 Ro. Ab. 135. 


9 E. 3. 454 


can't have two Chriſtian Names at one and the 46 E. z. 22 


ſame Time, yet they may, according to the In- 


22 R. 2. 936. 
3 H. 6. 26. 


ſtitution of the Church, receive one Name at 1 H. 7. 29. 


their baptizing to make double Names, yet it 


34 Hl. 6. 19. 
12 Ro. 2. 58. 


doth force a Man to abide by the Name given 2 H. o. 26. 


him by his Godfathers when they come them- 
ſelves to make Profeſſion of Religion. 

Firſt Exception to this Rule is in Caſe of Fe- 
lony, for it is ſaid at Common Law, if a Per- 
ſon be indicted by a wrong Chriſtian Name, 


yet he ſhall not plead Miſnoſmer to the Felony; 


for the firſt is ſworn againſt the Party preſent, 
and appearing to their View, and ſo no Injury 


Vid. Tit. Err, 


by the Miſnoſmer, as might be where the Party 2 Inſt. 66s. 
appears by Attorney, and Felons generally go“ H. 5. 6. 5 


by no certain Name, and have no fixed Habi- 
tation; and therefore is altered by the Statute of 
Additions, 

Second Exception is in Grants, which is 
when there are ſuch ſufficient Marks of Diſtin- 
Ction that the Grant would be Good without 
any Name at all, and when there is a ſufficient 
Expreſſion and Specification of Parties, what- 
ever Is redundant and over and above, like all 
other Surpluſage, tho' miſtaken, cannot hurt 
and deſtroy the Force of the Grant, according 


to 
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to the Rule utile per inutile non vitiatur ; and 


thereſore a Grant to George Biſhop of Norwich, 
where his Name is John, or to Henry Earl of 


Pembroke where his Name is Robert, or to Em- 


my the Wife of J. S. where her Name is Eme- 


H, it doth not vitiate. 


ldem id. 


3 Leon. 18. 


But in pleading, in theſe Caſes, the Chriſtian 
Name ought to be ſhewn; for the Death of the 
Individual is a good Plea in Abatement, which 
often falls out where the ſame Office, Dignity, 
or Relation, continues in another. 

The third Exception is on a Deviſe, tho? the 


Chriſtian Name be miſtaken, that if there be 


Hill. 8. Gul, 
Reg. 


a ſufficient Specification of the Party, the De- 
viſe is good, becauſe it muſt be conſtrued accor- 
ding to the Intention of the Deviſe. 

And therefore if a Deviſe be made to Abra- 
ham the eldeſt Son of B. where his Name is 
William, this is a good Deviſe. 

Fourthly, If a Man is impleaded by his wrong 
Name, and upon the Plea in Bar pleaded, Judg- 
ment is given for the Defendant; if he be 
afterwards impleaded by his right Name, he 
may plead in Bar the former Judgment, and 
aver that he is 2 & ead' perſona, for no Man 
ought to be forced to take Advantage of the 
M:ſnoſmer, _ 1 

S-condly, The ſecond Thing to be conſidered 


zs, if the Name be truly put at firſt, and aſter- 


Hale ſuper Lit. 
1 Aſſ. 11. 

3 Af. 4. 

34 H. 6. 9. 


wards varied from; and this Matter is to be con- 
ſidered in Conveyances, Declarations, and Judg- 
ments. 

Firft, In Conveyances, in Fines or Feoft- 
ments, the Change of the real Chriſtian Name 
into another Name doth not avoid it; for there 
is no apparent Miſtake of the Clerk, and Char- 
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ters receive a benign Interpretation, and moſt 
apainſt the Grantor. 
| Secondly, In Declarations, and other Judicial 
Records; and here are theſe Diverſities 
Firſt, If two Names are in original Derivation Cro. Jac. 425. 
the fame, and are taken promiſcuouſly to be the . Ab. 136. 
ſame in common Uſe, tho' they differ in Sound, 
yet there is no Variance; as Piers Griffith brought 
an Audita querela, and Outlawry was ed 
by the Name Peter Griffith, and allowed. 


Saunders and Alexander - Ro. Abr. 125, 
Joan and John ; . 

Jane and Jone The ſame 1 
Garet, Gerard and Gerald Names. 2 Cro. 23. 


Franciſcus and Francis 
Randel and Rannus 


Secondly, If there be two Engliſh Names that C70: Jac. $34 
are diſtinct, and one Latin Name for them N 
both, this makes no Alteration in the Record; 
as James and Jacob are two Engliſh Names, 
and for them there is one Latin Word, viz. 

Jacobus, a Direction to Jacob. Vice-Com. the 
Return was Reſpond” Jacob; and well enough. 

Thirdly, There is a ſubſtantial Variance in 
Sound, Original, and common Uſe, that is not 
amendable. | 

As if a Man declare againſt J. S. and Agnes Cro. lac. 435. 
his Wife, and the Record of Ni prius is Anne * Abr. 135. 
his Wife, this is a material Variance, and not 
amendable. 


Ralph and Randal ; | 3 

Randulp hus and Randa Iphu 18 Different Names. - 2 

S and Iſabella Diſtinct Names. Cr. Fl. 686. 
N Thirdly, 
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Thirdly, Judgments; and when it hath ap- 


peared to be a Miſpriſion of the Clerk, it hath 


Hob 327. 


Cro. Jac. 662. 


Cro. El. 400. 


Moor 866. 16 


& 17 Car. 2. 
18. 


228 


Hale ſuper 
a 
3 H. 6. 25. 
2 Ro. Ab. 146. 


ſometimes been amended, and ſometimes not, 
leſt tbere ſhould be Miſtakes in Execution, and 
ee they ſay Judgments are the Acts of the 

ourt, and not of the Clerk, and fo not within 
the Statute that gives them Power to amend the 
Errors of the Clerk. 

Declaration of John Ihite againſt Thomas 
IVheeler 5 Judgment, quod Thomas recuperet, a- 
mended and made John. 

Declaration againſt Thomas, and Judgment 
againſt John was amendable. 

Declaration againſt S:by/, and Judgment 
againſt Iſabella is Error. 

The Statute of Car. 2. ſays, that Judgment 
ſhall not be reverſed for any Miſtake in Chri- 


ſtian and Surname in any Declaration, Plaint, 


or Pleading; Q. whether this extends to Judg- 
ments. | 

Secondly, We come now to the Miſtakes of 
Surnames, 

Firſt, When it is wholly miſtaken. 
Secondly, When there is a Variance. 
When wholly miſtaken. 

Firſt, In Grants and Obligations, 

Secondly, In Judicial Proceedings. 

Firſ, In Grants and Obligations, the Mil- 
take of the Surname doth not vitiate, becauſe 
there is no Repugnancy that a Perſon ſhould 
have two difterent Surnames, ſo that he may be 
impleaded by the Name in the Deed, and bis 
real Name brought in by an Alias, and then the 
Name in the Deed he can't deny, becauſe he 
is eſtopped to ſay nothing contrary to his ow" 
Deed ; for that is what they call an — t0 

eny 


deny that which the Party himſelf has formerly 
admitted; and he can't with Succeſs deny his 
real Name, as an Obligation of John Gate 


where his Name is Gope is good. 


The Declaration muſt be of the Name in Op. 279. 
the Obligation with an Alias of the real Name, Ball. 216. 
for the Declaration, as is ſaid, muſt ſhew the 
Cauſe of Complaint, as it is; therefore it muſt 

in all Things follow the Obligation, and the 
Intent of the Alias is only to ſhew he has been 
differently called from the Name in the Obliga- 

tion; and therefore if a Man oblige himſelf by 

the Name of J. S. Eſquire, and afterwards he 

is made a Knight, the Plaintiff can't declare 
apainſt J. S. Kt. alias J. & Eſq; 

But a Miſtake in a Letter has been allowed Saxey and 
amendable; as if a Man bind himſelf in a Bond Wemplton, 
by the Name of William Saxex, and the Ob- PI 
ligee declares againſt him by the Name of Wil- 
liam Saxey, alias Saxex, this is good enough, 
and not Error, becauſe the Judges have a 
Power to amend litera] Miſtakes. 

But where a Man makes an Obligation to a Co. le, 
Corporation, they ſhall declare by their right 07 
Name, and alledge that the Obligation was 
made to them by the other Name. 

Secondly, The Declarations and Pleadings, the 
Surname ought to be ſhewn, 

Here the Judges have Power to amend the 8 
Miſtake of a Letter, if the Record be before p14... 
them; but the Miſtake of a Letter may be very 
fatal to a juſt Cauſe, if the Record be not be- 
fore them; as if A. brings an Aſſumpſit againſt 
B. and declares he was Bail for him at the Suit 
of William Adderby, and the Defendant al- 
ſumed to ſave him harmleſs, and that the Plain- 

N 2 tiff 
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tiff was taken in Execution, and paid the Debt; 
upon non aſſumpſit pleaded, it was found that 
the Defendant was arreſted by the Name Vi 
liam Adderby, but they declared againſt him 
by the Name of Milliam Adderly, and the 
Plaintift became Bail for him, Cc. in this Caſe 
the Opinion of the Court was, that the De- 
fendant was not chargeable; for Adderby and 
Adderly ſhall not be intended the ſame Perſon, 
at whoſe Suit the Plaintiff became Bail; for 
the Verdict hath no Credit againſt a Record; 


and therefore it can't reconcile the Difference 


that appeared between the Records; but in this 
| Caſe if it had been before the Court, it might 


have been amended. 
Secondly, As to the Yariance of Surnames, 
Firſt, In Judgment; if the Surname in the 


Judgment differs from the Surname in the De- 


6 . El. 865. 
H H. 227. 
Cro. Inſt. 632. 


Co. El. 57. 
Deply and 
Sprats. 
0. 4a. 


claration, yet it ſhall be amended; for in Judg- 
ment the Chriſtian Name need only to be men- 
tioned, and the Surname is redundant, and then 
utile per inutile non vitiatur; as if a Declara- 
tion be againſt Joh» Morgan Wolfe, and the 
Judgment be againſt John Morgan, this is well 
enough; lo if a Declaration be againſt Heury 
Skinner, and Judgment be entered quod Henri 
cus Joiner recuperet 10 J. aſſeſſed by the Jury, 
and 5 J. eidem Henrico Skinner de increments. 
S-condly, The Variance of the Surname in 
the Proceſs to the Sheriff deſtroys not the Ver- 
dict; otherwiſe it is in the Variance of the 
Chriſtian Name; for when any Man is named 
by two different Surnames, as by Law he may 
have; therefore if a Venire fac” be to one by 
the Name of George Thompſon, and in the Di- 
ſtringas he be named Gregory Thompſon, and be 


appeit 
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appear and is. ſworn, the Verdict is not good; 
but if there be two different Surnames in the 
Record, they ſhall be intended his real Names; 
and then the Verdict ſhall not be awarded; as if 
a Man be named in the Ven' fac Thomas Barker 
of B. and he appears and is ſworn, and tries 
the Iſſue, the Verdict is good notwithſtanding. 

Secondiy, The Names of Corporations and all 
Bodies Politick being artificial Men formed by 
the King, he gives a Name in the ſame Parent, 
and how far they may vary from it on their 
Grants and Obligations to and from themſelves, 
and in Deviſes to them, and in Declarations 
and Pleadings, is to be conſidered. 

Firſt, in their Leaſes, Grants, Feoffments, 
and Obligations, &c. and here the Differences 
are to be obſerved betwcen their Names, and 
the Names of natural Perſons. 

The Names of Men at this Day are only 
Sounds for Diſtinction Sake, tho' they perhaps 
originally imported ſomething more, as ſome 
natural Qualities, Features, or Relations; but 
now there is no other Uſe of them, but to mark 
out the Families or Individuals we ſpeak of, 
and to difference them from all others. 

But the Names of Corporations are not arbi- 
trary Sounds meerly ſo individuative, but have 
a certain and ſignificant Meaning; and if that 
be kept to, tho' the Words and Syllables be 
varied, yet the Body Politick is very well 
named, for then there is enough ſaid to ſhew 
that there is ſuch an artificial Being, and to 
diſtinguiſh it from others. 

Secondly, The Names of Corporations are 
given of Neceſſity, for the Name is at the very 
being of the Conſtitution, and tho? it is the 
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Will of the King that erects them, yet the 
Name is the Knot of their Combination, with- 
out which they could not perform their Cor 
rate Acts; and 'tis no Body to plead and be 
impleaded, to take and give, till it hath got 
a Name; but natural Perſons can take before 
they come into Being, and when they are in 
Being, before they have got a Name; as a Re- 
mainder may be limited to the eldeſt Son of 5. 
S. but if a Remainder be limited to ſuch a 
Corporation as the King ſhall next ere&, this 
is not Good, tho' a Corporation be erected be- 
fore the particular Eſtate be determined; for 
this Body of Men are only capable of taking 
by the Name in the Tatent. 

Theſe Names of Corporations are uſually 
taken from five Things. | 

From the Perſons of which they conſiſt. 

From the Uſe and Deſign of their Being. 

From the Names of the Patrons that firſt 
procured their Juriſdictions. 

From the Place where they reſide, and from 
the Names of Saints, &c. 

Firſt, From the Perſons of which they con- 
fiſt; and here they Note, that if the Name be 
expreſſed by Words Synonymous, 'tis ſufficient; 
as if a College be inſtituted by the Name of 
Guardianus & Scholares Domus five Collegit 
Scholarum de Merton, and they make a Leaſe 
by the Name of Cuſtos & Scholares, good; ſo 
if the Grant be made by Præpoſitus & Socii, 
where it ſhould be Scholares, it is good. 

So if J. S. Abbot of B. makes a Leaſe by 
the Name of Clericus de B. well enough. 

If there be a Corporation founded by the 
Name of Mayor & Burgenſes Burgi Dom Regis, 
* | So 


. 
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an Obligation is made to them by the Name 
of Mayor & Burgenſes de Linne Regis, Cc. 
without ſaying Burgi Dom” Regis, and this was 
allowed a good Obligation; for the Parties are 
ſufficiently expreſſed, and all Burroughs are 
founded by the King. X 
Guardianus for Guardian well enough, but 3 Leon. 18. 
they are an aggregate Body. 
Secondly, Their Name is taken from the End 
and Deſign of their Being. To; 
If an Houſe be founded by the Name of Mi- Hob. 124. 
niſter Dei Pauperis Domus, and a Releaſe be 
made by the Name of Miniſter pauperis Domus 
Dei, this is well enough, for the main Deſign, 
is ſpecified by both Names. 
But if a Houſe be founded by the Name of 10 Co. 12s. 


Guardiani & Scholarum Domus five Col- Fiſher v. Buiſe. 
legii Scholarum de Merton, and a Leaſe be made 


by them by the Name of Guardianus & Scho- 
lares Domus five Collegii de Merton, this is no 
good Leaſe; for it is a material Variance of the 
Name, ſince they have not expreſſed the De- 
ſign of the Houſe, which is a Subſtantial Part 
of the Name. | 


But if a College be inſtituted by the Name Co Arras Caſs 


of Aula Scholarum Reginæ to be governed by a 
Provoſt, and they are confirmed by the King 
by the Name of Præpoſitus & Scholares Aulæ 
Reginæ, and they make a Grant of that Advow- 
ſon by that Name, this is good; for that College 
would never . have a Name according to the 
Words of the firſt Charter ; for then it would 
be a ſole Corporation, which is contrary to the 
general Convenience of ſuch a Body ; for the 
Name would be Præpoſitus Scholarum Aulæ Re- 
five, which can't be intended, and the Word 
N 4 S& ho-= 
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Scholares is not required, as in the former Caſe, 
and the Placing where it is, confirms the Eſta- 
bliſhment ; and Confirmation of the King, and 
common Appellation are good Interpreters of the 
original Intent of the Name. 

Thirdly, The Names of Corporations are ta- 
ken from the Names of the Patrons, that pro- 
cured the Juriſdiftion, or that have endowed 
them. | 

Edward 4. Incorporated the Deans and Cz- 
nons of Mindſor by the Name of the King's Free 
Chaple of St. George the Martyr; and in the 
Time of IFilliam and Mary they made a Leal: 
by the Name of the Dean and Canons of the 
King's and Queen's Free Chapel, c. this is a 
material Miſtake of the Name; for it takes its 
Name from the Founder, that is here miſtaken, 


and the Name of a different one ſubſtituted in its 


Room, 
Fourthly, Their Names are taken from the 


Places, where they reſide, for a Corporation has 


a fixed Place where it is ſettled, and from whence 
it cannot be removed; but to natural Perſons the 


Name of the Place is but an Addition; for they 


may remove and change Place, and fo their 
Names would have perpetual Alterations. 

Popham compares the Name of a Place of : 
Corporation to the Surname of a Perfon, which 
regularly ought to be expreſſed in Leaſes; but i! 
it be not put with all Exa&neſs, yet it avoid: 
not the Leaſe; but however that be, it is cer- 
tain the Miſtake of the very Name of the Place, 
which doth not miſname the Situation is not ma- 


terial; for then it keeps within the general Rule 
formerly given. 
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As if a Corporation be founded by the Name Id. ib. 
of the Dean and Chapter of the Collegiate — 
Church in Oxford, and they make a Leaſe b 
the Name of the Dean and Chapter of the Col- 
legiate Church in the Univerſity of Oxford, this 
is well enough; for the Place of the Situation is 
well and ſufficiently ſhewn. 

But if a Corporation be incorporated by the 1 And. 196. 
Name of the Guardian and Scholars of Merton 
in the Univerſity of Oxford, and they make a 
Leaſe by the Name of the Guardian and Scho- 
lars of Merton in Oxford, 'tis not good ; for the 
Place of the Situation is not well al'edged; for if 10 Co. 12x. 
the general Word Oxford contained Town and ©" 
Univerlity of Oxford, *tis in Oxford, and ſo the 
Leaſe anſwers the Name; but if the College is 
named to be within the Univerlity of Oxford, 
the ſaying generally it is in Oxford is not ſuffi- 
cient, becauſe it doth not appear within the Pre- 
cincts of the Univerſity. 

If a Coporation be founded by the Names of 10 Co. 124 
Decanus & Capitulum Cathedralis Sanctæ & in- | 
dividuæ Trinitatis Carlienfis Sanctæ Trin' in Car- 
lilia & totum Capitulum de Eccleſia præd', this 
is good, though in Carliſtia, for Carlienſis, and 
Individuæ be omitted. 

If a Corporation be founded by the Name of Id. ib. 
the Dean and Chapter of the King's Free Cha- 

pel of St. George the Martyr within the Caſtle 
of Windſor, and the Leaſe is made by the Name 
of the Dean and Chapter, and within the Ca- 
ſtle of Vindſor, this is well enough. 

But to ereR an Hoſpital by the Name of the Popb. 5-. 


| Hoſpital in the County of S. or in the Bi- 


ſhoprick of B. it is not good; for the Place is 
too large and uncertain ; for it doth not diſtin- 
| guiſh 
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guiſh its Situation; and if one Corporation may 
be erected, then a Second may; which would 
cauſe an Uncertainty and utter Confuſion in the 
Names; but a College erected in Accademia 
Cambridge or Oxford, becauſe thoſe are particy- 
lar Places, and the Corporation mult be there 
ſufficiently known. 

Fifthly, The Name of the Saint; and if this 
be omitted or miſtaken, this doth not avoid 
their Grants or Leaſes; for the Name of Dedi- 
cation is but an empty Sound, and expreſſes no 


real Uſe or Deſign; and therefore is immaterial, 


and may be omitted. 

If the Prior of St. Michael of Coventry makes 2 
leaſe by the Name of our Dean of Coventry, this 
is good; ſo if they granted an Annuity or Corrody, 
and the Name of the Saint had been omitted. 

If a Corporation be inſtituted in the Honour 
of St. George the Martyr, and in the Leaſe they 
omitted the Word Martyr, it is well enough. 

If a Deviſe be to the Abbot of St. Peter, 
where it is really the Abbot of St. Paul, the De- 
viſe is void; for here the Saint's Name is the 
only Specification of the Party in the Deviſe, 
which is miſtaken. 

The Names of Corporations is to be conſider- 
ed in Declarations and Pleadings. 

Firſt, If the Court have ſeveral Names. 

Secondly, If the Name be miſtaken. 

Thirdly, Tf he put the right Name firſt, 
and varied from. 

Firſt, If the Corporations have ſeveral Names, 
there is a Difference between an antient Cor- 
poration, and a Corporation newly erected ; fot 
an antient Corporation by Uſe may have ſe- 
vera] Names differing in Subſtance ; but _ 

wile 
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wiſe of a Corporation within Memory; for this 
regularly can only have the Name by which it is 
conſtituted. 


But any Corporation by A& of Parliament Chancellor of 
may take by another Name, than by which it Oxfurd's Cale. 
was inſtituted; for in Acts of Parliament the 
| Subje& and Deſign of the Legiſlature muſt be 


reſpected; and thoſe, that have Power wholly to 


change the Name of Things, have certainly 
| Power to alter it in any Act of theirs; and all 


inferior Juriſdictions are bound to ſupport the 
Senſe of the Law, and not to deſtroy it, if it 
hath any Meaning; and therefore the Statute 
that Advowſons of Popiſh Recuſants convict be 
given to the Chancellor and Scholars of the U- 
niverſity of Oxford, and they bring their Action 
by the Name of the Chancellor, Maſters and 
Scholars of the Univerſity of Oxford, this is well 
enough. 


The College of Phyſicians were incorporated _ on 
by the Name of the Prelident and College, or legs er Phy- 


Commonaity of the Family of Phyſick; and af- ſicians v. Sal- 


terwards in the Patent it was granted, that the 


in Behalf of the College, brought an Action a- 
gainſt Doctor Salmon, upon the Statute for prac- 
tiling without Licence under the Seal of the Col- 
lege; and it was controverted, whether it ſhou'd 
be brought by the Name of the Preſident and 
College, or by the Name of the Preſident ; and 
the Court allowed to ſue by either; and ſo were 
the Precedents; for though it was a rare Inſtance, 
that the Corporation ſhould be incorporated by 
one Name, and have Leave to ſu2 by another 


Name; yet where it is ſo, it is very natural and 
proper as well by the original Name; for by this 
they 


Mad. 327. 
Prefident of the College ſhould ſue and be ſued 1 Salk. 2 
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they are inſtituted as a Body Politick, as by the 
TE that they have an expreſs Power of ſuing 

y. 
Secondly, If it be wholly miſtaken ; it is to be 
known, that ſome have held, that when a Poli- 
tick Perſon is impleaded, to name him by the 
Name of his Politick Capacity, is ſufficient, and 
that this will ſerve inſtead of Chriſtian and Sur- 
name, becauſe he is not to be diſtinguiſhed from 
natural Perſons, ſince as a natural Perſon he is 


not impleaded; but it is enough to diſtinguiſh 


him from all other Corporations. 

Others have taken this Difference ; where 
there is a ſole Corporation, the Chriſtian Name 
ought to be [aid in the Declaration; as where a 
Fee-Simple is lodged in one Perſon, as John, Bi- 
ſhop of Canterbury, Thomas, Abbot of D. 

But where the Corporation is aggregate of 
many capable Perſons, as Mayor and Commo- 
nalty, Dean and Chapter, &c. none of them in 
Pleading are named by their proper Chriſtian and 
Surname. 

And the Reaſon was before hinted at, becauſe 
in the firſt Caſe the Death of the Individual is a 
good Plea in Abatement; for a new Succeſlor 
comes in his Place, that was not Party to the for- 
mer Writ. | 

But Bodies aggregate are immortal and in- 
variable, and therefore the Parties to the firſt 
Writ are always the ſame; but all are agreed, 
that if a Corporation be impleaded, that the 
Name of the body Politick comes inſtead of the 
Surname ; for that is not neceſſary to diſtinguiſh 
him as an Individual, or as a Corporation, and 
there a Writ brought by or againſt the Biſbop of 
Canterbury, omitting the Surname, is good. 

Secondly, 
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Secondly, There is a Difference between 19 Ce. 1:6. 
Writs, Declarations, &c. and Obligations, and 28 8 
Leaſes; for that if the Name of a Corporation 
be miſtaken in a Writ, a new Writ may be pur- 
chaſed of common Right; but it were fatal, if 
miſtaken in Leaſes and Obligations, and the Be- 
netits of them would be wholly loſt ; and there- 
fore one ought to be ſupported, and not the 0- 
ther. John, Abbot of V. granted Common of 
Paſture to J. S. by the Name of William, Ab- 
bot of /. this is good enough Cauſa qua Co. 6. Rep 65. 
upra. 
an if this Name had been thus miſtaken in Ibid. 

a Writ, it had been fatal. 

A Corporation was inſtituted by the Name of 2 Butt. 233. 
Prafetti & Guardianorum Naupegorum de Rede- gu & 
iffe; and an Action is brought againſt them bcß 
the Name of Præfecti Guardiani & Socii, and 
accounted bad. 

So if a Writ be brought by Hugh, Prior of Co- 
ventry, this is too general, and ſhall abate, but in 
a Leaſe ſo made had been good. 

If the Corporation be named by their Name, Cro. Car. 574. 
and afterwards miſtaken; as if Judgment be — 
given in an Action of Debt, that the Mayor or don. 
Commonalty, and Citizens ſhould recover the 
Debt, and 6 d. Coſts, eiſd' major” & Communi- 
tat, omitting Civibus, this was allowed Error. 

Of the State, Vlace of Abode, and Dignity, 
or ſome Periphrafis or Circumlocution, by way 
of neceſſary Inducement. 

Firſt, As to the State, Place of Abode, and 
Dignity. | | 

State is defined by the Civilians, the Capacity 
of moral Perſons; for as natural Perſons have a 
certain Space in which their natural Exiſtence is 


pleaded, 


—P — NT — ——_—  _— - 
— 9 
- — — — — 


—— 5 .._ — — 
— - = — 282 = = 
_ - 
* — -- - — 
Rr 

— 
— 

— —— 4... — _ — 

I ˙ 0ͤf OI 


- - * 
— — 
oc — — ——— 
— <> — - 
—— . , 
— TTT —— — 


— 


— — — — 
— 


190 


2 Inſt. 666. 
Theol. 35. 
H. 6. 29. 
fire Br. 480. 
258, 259, 148 
Show. 35. 


Hale ſuper 
Lit. . 

6 E. 4. 19. 
2 H. 4. 7 
Theol. 50. 
Show. 392. 
Dy. 88. 


The Hiſtory and Practice 
pleaded, and in which they per form their naty. 
ral Actions ; ſo have Perſons in a Community 
certain State or Capacity in which they are ſup- 

ſed to exiſt, to perform their moral Acts, and 
execute all civil Relations. 

How far it is neceſſary to take Notice of the 
State and Dignity, and Place of Abode, is here to 
be conſidered. | 

Firſt, In Judiciary Forms. 
Secondly, In Contracts. 

Firſt, In Judiciary Forms ; and here firſt it i; 
to be diſtinguiſhed between Names of Dignity 
and Names of Worſhip, that we may ſee what 
was the Common Law in theſe Caſes ; Names of 
Dignity are Marks of Diſtinction impoſed by 
publick Authority, and they always make the 
very Name of the Perſon to whom they are 
given: And they are of two Sorts, either of 
duch Marks of Diſtinction as exclude the Sur- 
name, ſo that the Perſons may not ſeem to be of 
any common Family, and ſuch are the Names of 
Earls, Dukes, Cc. that exclude their Surnames, 
and by them the Parties muſt plead, and be im- 
pleaded; otherwiſe the Writ abates. 

Secondly, They are ſuch Marks of Diſtinction 
as are always impoſed by the ſupream Power, 
and are Parcel of the Name itſelf, but do not ex- 
clude the Surname; ſuch as Knight, Baronet, 
Banneret, Cc. fince theſe are impoſed by publick 
Authority in Declarations and Pleadings they 
could not be omitted; ſo that if the Captas be 2. 
warded againſt J. S. Knight, where he is a Ba- 
-xonet, tis void; for they are not of the ſame 
Names, and therefore ſhall not be intend:d the 
ſame Perſons, 


-2 But 


as , ew cams fiwouÞhd a 


of the Court of Common Pleas. 191 


But Names of Worſhip, ſuch as Eſquire, 2 lat. 656. 
Gentlemen, and Yeomen, ſince they are only 
Names of Diſtinction in popular Uſe, not given 
by the publick Authority of the ſupream Power, zo E. 1. 
the Law does not account them Parcel of the Theol. 
Name, and ſo they were not neceſſary at Com- 
mon Law in Declarations and Pleadings. 

The ſecond Sort of Additions are of inducive Hale 89, 90. 
Periphrafis, or Deſcription, and there are two 
ſignal Inducements to a great many Actions. 
Firſt, As Heir. Secondly, As Executor or Ad- 


miniſtrator. 

t Firſt, Heir ; and here it is to be conſidered, 

f Firſt, Where the Inducement is miſtakev. 

y Secondly, Where tis varied from. 

2 Firſt, Where miſtaken; and here the Diver- 

e ſity is, where the Inducement is neceſſary, and 

f miſtaken, it is fatal to the Action; otherwiſe, 

. where the Inducement is not neceſſary, but Sur- 10 Ed. 4. 12. 


f pluſage only; as if an Action of Detinue of Char- 
of ters be brought againſt J. C. and the Writ is 
5, Præcipe J. C. fil & hered' of R. C. and he 


1- counts of a Bailment to the Defendant himſelf, 
the Defendant pleads, that he was Son and Heir 
In to V. C. and not to R. C. this is no good Plea, 
T, becauſe he was charged with an Injury done by 
x himſelf; but if he had been charged upon any 
t, Covenant of his Anceſtors, as his Repreſentative, 
;k there the Periphrafis muſt have been rightly 
1 formed; for otherwiſe the Plaintiff doth not in- 
2 title himſelf to his Action, and there this had 
as been a good Plea. 
ne S-condly, Where 'tis varied, this is fatal, as if Cro. El. 333. 
he the Writ be againſt the Son and Heir apparent, 5 * 
and the Declaration againſt the Son and Heir 
generally 
ut ) 5 


* 
. — 


— — — 
— = — ks * — 7 
— —— — — 2 - * 1 
— - 
— wc Vas — £ * _ — pl 
.. < eas wana een x4 l 


* 
—— — b - 
— - . . y— 


- 

— = 

= 4 . * . 
—— 4 = = Y = 


— 
— 


—— 
. 


* — 
— —— — — 


— — 
- ee — 


— — a—— 1 — 7 — « 


—— ” * 
—— — 
2 
F 
— . - 
- —— 


— — . — a apa a. - 
— _ 


— 


- * 4 = 
= — 
— — cc cn  - 
GC — —— — —— 


— — — 
— ny 2 


—— — 
4 * 


9 — ———— 


— — 
2 — — 


— — — —¼ 
rr 5 


— — „2 — — 
—— — — 
E * 


— — —— 


— — 
— . rt R_— 


— 
— —— — 
— —— ¶ . —w¾w3 7˙⅛˙8 1˙ʃ . ̃—vV — —  — —— — - - 
— os - . 


I92 The Hiſtory and Practice 


Hale ſuper Lit. generally, this is not Good, and for ſuch an 


Poſt 25 Error * may be reverſed; ſo a De- 
| 242. | i - : ; 
1 claration againſt Heir, and judgment againſt 


and Audley. Son and Heir apparent, ſhall be reverſed. 
| Secondly, Executor; and 'tis to be known that 
1 Sand. 111. if this Inducement be not at firſt in a Declara- 
Dean, &c. v. tion, yet if it afterwards appears that the Party 
Guile, is charged as Executor, this is ſufficient; as if 
an Action of Covenant be brought againſt 9. 
S. Executor, and be not named at firſt J. 5. 
Executor of the laſt Will and Teſtament, but 
afterwards it is ſhewn that the Teſtator did co- 
venant and bind himſelf, his Executors, &. 
and made J. S. his Executor, and died, and al- 
ſigns a Breach, this is ſufficient without a formal 
Nomination; in Debt brought againſt B. Execu- 
tor of the Will of C. the Defendant pleads that C. 
made A. his Executor, and died, and demands 
Judgment of the Writ; the Plaintiff replies, that 
A. before any Probat of the Will died, and that 
the Defendant proved the Will, and the Writ 
was abated, becauſe ſince the Executor in this 
Caſe is reſiduary Legatee, and died before Pro- 
bat, the Executorſhip of his Goods ſhall be 
committed to his Executor as Adminiſtrator of 
the firſt Teſtator cum Teſtamento annexo; and 
therefore he ought not to be charged as Exe- 
cutor, but as Adminiſtrator de bonis non of the 

: firſt Teſtator, | 

pang 346 If A. makes B. bis Executor, and dies, . 
keneux and proves the Will, and makes C. an Infant Exe- 


. cutor, and dies, Adminiſtration durante minor 


Adminittraror ætat generally committed to D. D. ſhall not 


of the firſt 3 3 : 
. be charged as Adminiſtrator duran minor ætat, 


Covenant of as to the Affairs of the firſt Teſtator; but if the 
the firſt Te- 1 rt 
ſtator. 
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firſt Executor be reſiduary Legatee, D. ſhal! be 
charged as Adminiſtrator de bonis non of th 
firſt Teſtator. 4 
But if the Executor be not reſiduary Lega- Cro. El. 21 
tee, and dies Inteſtate, Adminiſtration de boni: 
non is to be committed to the next of Kin to 
the firſt Teſtator. 
Secondly, What new Laws are introduced by 
the Statute of Additions in the Time of H. 
5. 'twas perceived that the Chriftian and Sur- 
name were not ſufficient Determinations of Per- 
ſons, and did not ſufficiently avoid the Confu- 
ſion that might happen by the Miſtake of Per- 
ſons; and an innocent Perſon might upon Pro- 
ceſs of Excommunication be diltrained, upon 
baving the ſame Name with the real Defendant; 
and by 1 H. 5. twas enacted, that in all Per- a 
„ fonal Actions, Appeals and Indictments, there * loft. 665, 
i WF ſhould be added to the Name of the Defendant 
their Eſtates, Degrees, Myſtery, and Place of 
it WW Abode; and fo by this Law the Name of Wor- 
ſhip was made equally neceſſary in theſe Actions, 
u the Name of Dignity was before. 


e Firſt, tis to be known, that the firſt doth 
o rot extend to the Names of the Plaintiff, for 
5 = were in no Miſchief or Danger to be miſ- 
„ WW taken, 

he 


The Plaintiff in the Obligation was named Cro. El. 312. 
, J. Thornaigh of Fenton in Com Norfolk Ar- 
nig, and in Debt he declares by the Name of 


. Thornaigh Armig only, this is well enough, 

* ing on the Part of the Plaintiff ; but other- 

1 = it had been on the Part of the Defen- 
n ant. 


| At common Law upon the Demiſe of the King, 
al Suits depending in the King's Courts were 
O diſcon- 
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diſcontinued, ſo that the Pleadings were obliged 


Cro. Jac. 14. 
7 Co. 30, 31. 
Moor 748. 


to.cammence new Actions, or to have reſum- 
mons or Reattachment, and the former Procek 
to bring the Defendant in; to prevent the Ex- 
pence as well as the Delay, on theſe Occaſions, 
it is Enacted 1 E. 6. c. 7. that all Suits pending 


between Party and Party, ſhall not on the De- 


miſe of the King be diſcontinued, but that they 
ſhall ſtand good and effectual, the Death of the 
King notwithſtanding; but in all Caſes when the 
King is only Party, or when the Information is 
tam pro Domino rege quam pro ſe ipſo, and the 
King dies before the Judgment, all the Proceed- 
ings on the Information are loſt ; becauſe tha 
King who was Party is dead; but the Inſorms. 
tion or Indictment ſhall ſtand; for as there. are 
ſeveral penal Statutes which are to be proſecu- 
ted within a limited Time, which would be 
loſt, if the Information which was brought in 
due Time was abated, the Law will not permit 


that the Act of God ſhould protect thoſe from 


being puniſhed, who had broken the Laws, pro 
bono publico, | b 
Thus ſtood the Law 'till 7 Anne, c. 8. which 
enacts, that no Writ, Plea, Proceſs, or any Pro- 
ceeding on any Indictments or Information, ol 
any Offence, or any Writ or Proceſs, or any 
Debt or Account, to the King concernibg 
Lands, Tenements, or other Revenue, ſhall be 
diſcontinued by the Demiſe of the Queen, oi 
ber Succeſlors. Ee 
bat no Commiſſion of Aſſize, Oyer and 
Terminer, eneral Gaol- Delivery, in Aſſociation, 
Writ of Admittance, Writ of Si non omni 
Writ of Aſſiſtance or Commiſſion of the es 
4 
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ſhall be determined after any Demiſe, for fix 
Months, unleſs ſuperſeded. 

Thar no original Writ, Writ of Niſi prius, 
Commiſſion, Proceſs, or Proceeding in any 
Court of Equity, nor any Proceſs on any Of- 
fice, or Inquiſition, nor Certiorari, nor Ha- 
begs Corpus, either Civil or Criminal, nor At- 
tachment, Proceſs for Contempt, nor any Dele- 
gacy, or Review for any Matters Eccleſiaſtical, 
Teſtamencary, or Maritime Proceſs, ſhall be aba- 
ted by Demile. 


' The Act extends to Ireland, Jerſey and 


Guernſey, and to all his Majeſty's Dominions in 
America and elſewhere. 


Of Abatement by the Death of 


Parties. 


HE Rule is, That wherever the Death of 

any Party happens pending the Writ, aud 
jet the Plea is in the ſame Condition as if ſuch 
Party were living, there ſuch Death makes ug 
Alteration ; for where the Death of the Parties 
makes no Change of proceeding, it would be 
unreaſonab'e that the ſurviving Parties ſhould 
make any Alteration in their Vir. for if ſuch 
Writ and Proceſs were changed, twould lett 
Rights, but in the ſame Condition they were 
zt the Death of the Parties; and 'twould be 
ablurd that what» made no Alteration ſhould 
change the Writ and the Proceſs; and an this 
Rule, all the Diverſities turn. 

The firſt Difference is in Real Actions; where 1 laſt. 139. 
there are ſeveral Pleadings, there is Summons 
and Severance, as there is in the moſt real Ac- 

O 2 tions, 
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Severance he does not proceed for the Moiety, * 
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tions, there the Death of one of the Parties 3. 
bates the Suit; but in perſonal and mixt Action, 
where one intire Thing is to be recovered, 
there the Death of the Parties does not abate 
the Writ; and the Reaſon of the Difference iz 
where there are two Jointenants, and the one 
goes on to recover his Moiety, and the other 
will not proceed, there is no Reaſon, that be 
that is willing to proceed, ſhould not recover hi; 
Right, ſince ſuch Tenant has a diſtin& Moiety, 
and therefore ſhould have an Action to recover 
it; but no Summons and Severance lies in perſo- 
nal Actions; as if Treſpaſs be committed in ſuch 
Jointenants they muſt both join in the Action, 
for as one may releaſe the whole, ſo the other 
may reſuſe to go on, and the other cannot reco- 


ver his Part of the Damage without him; and ſo 


in Debt by an Obligation to two, there can be 
no Summons and Severance, becauſe one of the 
Joint Obligees may releaſe the Bond, and 
therefore may not go in the Action; but if: 
Man appoints two Men Executors, there ſhall 
be Summons and Severance, becauſe though one 
of the Executors may releaſe, though ſuch a Re- 
leaſe is a Devaſtavit in him; but if he will not 
proceed at Law, tis no Devaſtavit ; and there- 
fore both Executors being only Truſtees for th: 
Perſon deceaſed, they ſhall not both be compel 
led to go on together; but if one refuſes, the & 
ther may bring his Action in the Name of bot!, 
and have Summons and Severance; for otherwil: 


each Co-Executor might, by Colluſion with the 


Debtor and not proceeding, keep the otht! 
from recovering the Aſſets, and not create a De 
vaſtavit in himſelf; but after ſuch Summons and 


in 
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in the real Actions; but he proceeds in that Ac- 
tion as the whole Repreſentative of the Teſtator, 
and is intitled to the whole the Teſtator was in 
his Life-time. : 


From theſe Premiſſes it follows, that if there Co. Lit. 139. 


be two Jointenants or Copartners, and they 
bring a real Action, and one is ſummoned 
and ſevered, the other ſhall proceed for his 
Moiety; and if the Perſon ſevered dies, the Writ 
abates, becauſe he goes for the whole, in Caſe 
of the Death of the Jointenant, or of the Co- 
partner without Iſſue; and it would be improper 
to do it on that Writ, whereby the Summons 
and Severance went only for Moiety before, and 
the Writ cannot have a double Effect to go on 
for a Moiety in Caſe of Summons and Severance, 
and. for the whole in Caſe of Survivorſhip; and 
therefare ſince the Seal of the Things is changed 
by the Death of one of the Parties, there muſt 
be a new Writ; and 'tis the ſame Law, if ſuch 
Jointenants ſhould proceed without Summons 
or Severance, for ſince both by the Writ might 
by Poſſibility recover their Moiety, they ſhall 
not go on for the whole in Caſe of Survivor- 
ſhip, becauſe the Words and Effects of the Writ 
at the Time of its firſt Purchaſing, was that 
each might recover his Moiety; and therefore a 
new Writ muſt be purchaſed to enable one to 
proceed for the Whole. 

But in perſonal and mixt Actions, where there 
is Summons and Severance, the Plaintiff goes on 
far the Whole; there if one of them dies, yet 
the Writ ſhall not abate, becauſe they go an for 
the Whole after Summons and Severance; and 
if they were to have a Writ, it would only give 
the Court Authority to go on for the Whole. 

O 3 "2M 
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If an Action be brought in an Inferior Court 
againſt a Feme Sole, and pending the Suit inter. 
marries, and afterwards removes the Cauſe by 
Habeas Corpus, and the Plaintiff declares againſt 
her as a Feme Sole, ſhe may plead Coverture at 
the Time of the Suing the Habeas Corpus, be- 
cauſe the Proceedings are here de Novo, and the 
Court takes no Notice of what was precedent w 


the Habeas Corpus; but upon Motion on the 
Return of the Hateas Corpus the Court will 


grant a Procedendo; for though this be a Writ of 


Right, yet where it is to abate a rightful Suit the 
Court may reſuſe it, and the Bail below, ro thi 
Suit, which by this Contrivance he is ouſted of, 
and poſlibly by the ſame Means of the Debt. 
There is one Cafe, where the Feme Cover 
ſhall ſue and be ſued as a Feme Sole, (viz.) 


Bro. Baron & Where the Husband has abjured the Realm, or 


Feme 66, 
Co. Lit. 133. 


Tdems 


C5. Lit. 133, 


is baniſhed ; for then he is cidiliter mortnus, and 
the Husband being diſabled to ſue for the Wife, 
it wonld be unreaſonable that ſhe ſhould be re- 
medileſs. | 

And it would be-equally on thoſe, who had 
any Demands on her, that not being able to 
have any Redrefs from the Husband, they ſhould 
not have any againſt her. 

It ſeems likewiſe, that a Feme Covert, if ſhe 
is a Farmer to the King, may likewiſe ſue with- 
out her Husband, it being for to preferve the 
publick Treaſure. 

But theſe Cafes of Coverture are not to be ex- 
tended to the Qneen; for ſhe is of that Dignity 
in Law, that ſhe may ſue in her own Name; for 
ſhe has a feparare Property diſtin& from the 
King her Husband, and the Subject may have 
Remedy againft her without applying ro the 

. 


King; for he being employed about the ardua 
Regni is not to be interrupted by any Thing, 
that does not immediately relate to himſelf. 

The next Thing to be conſidered, is when: H,s 4. 
the Writ is abated de facto, and where it is on-. pl. . 
| ly abateable, and here the general Rule is, 
when the Writ de facto abated; as if an Action 
be brought againſt a Feme Covert as Sole, this 
| makes another Man's Property liable, without 
giving him an Opportunity of defending himſelf, 
which would be contrary to common Jultice; and 
therefore the Writ is de facto abated. 

But the Writ is then abateable, when it muſt 
be abated by Pleading in Time, or the Writ 
ſtands good; this Coverture after the Writ pur- 
chaſed muſt be pleaded poſt ul! Continnationem ; 
for the Husband takes, he is attached with the 
Action, and therefore muſt plead in Time; for 
the Wife cannot by her own Act deſtroy an- 
other Man's Action, nor the Husband, unleſs he 
. comes in Time, for the Action was well com- 

menced. 
d Thus, if a Writ be brought to the Damage of Palm. 270, 271 
o 40 l. and declares ad Damn 200 J. the Verdict 
d gives 3o/. this is no Error after Verdict; for 
- Writ is not abated de facto, but only abate- 
e able. | 
i Let us now conſider what abates the Writ in 
ce WE foto, and what in Part only. - 

And the general Rule is, That whatever proves D Pit. 4. 
„e Writ falſe at the Time of ſuing it out hall a- Hob. 195. 217, 
bie the Writ intirely; as if it appears on the 242,279: 

t Phaintif's own Shewing, that he has no Cauſe of 
e Action for Part. 

e Thus, if an Action of Treſpaſs be brought a- 
« JSenſt two Defendants, and the one pleads, that 
: O 4 the 


j, 
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1 Bulſt... the other was dead Die Impetrationis brevis, or 
that there is none ſuch in Rerum Natura, the 
whole Writ ſhall abate; for it is the Plaintiff's 
Fault to abuſe the Authority of the Court to 
call in a Man that was dead; and it was no leſ 
an Abuſe of the Proceſs to iſſue it againſt 
1 feigned Perſon. 6 
22E.4 4. But if one of the Defendants die, pending the 
De ie _ Writ, this ſhall not abate the 2 the 
other Defendant; for this is the Act of God, 
Cc. and no Fault in the Plaintiff; but this Fal. 
ſification of the Writ muſt be in a material Point; 
for in a Præcipe quod reddat againſt two, if one 
pleads Non-Tenure, and the other takes the 
whole Tenancy on himſelf, the Writ ſhall not 
abate in the Whole, but ſtand good againſt him 
that has accepted the Tenancy, becauſe he is 
proper Defendant to the Action, and the Non- 
Tenure of the one does no Way prejudice the o- 
ther Defendant. | 

Dr. pł'it 7. But if there be two Executors, and one is 
21 H. s.. named of D. and ſays he is of C. the Writ hal 
abare againſt both, becauſe they are both the 
Repreſentatives of one Perſon, and muſt both 
be legally ſummoned ; as they are both but one 
Perſon in the Eye of the Law, the Plaintiff can- 
not proceed againſt the one without the other; 
but in this Caſe, the other Defendant will be 
obliged to plead, though the Defendant's Plea 
in Abatement ſhall be firſt determined; and if it 

be found for him ſhall abate the Writ in toto. 
Co. Lit. 362, Antiently in real Actions, there was no Da- 
. mages given where nothing but the Freehold 
was in Queſtion; and-if the Tenant pleaded Non- 
z Ley. 330,331. Tenure and Diſclaimer, the Plaintiff could not 
aver bis Writ, and ſay he was Tenant; for 15 
this 


of the Court of Common Pleas. 


this Plea the Tenant diſclaims all Right to the 
Land, to that he can never put up any Preten- 
fions or Demands precedent to his Diſclaimer, 
and the Demandant is immediately put into Poſ- 
ſeſſion of his Lands, which was the only In- 
| tent of his Writ, & fruſtra fit per plura quod 
| fieri poteſt per pauciora. 
| But where —_ were to be recovered, 
Non-Tenure with Diſclaimer was no Plea, for he 
might injure the Demandant, ſhould he be ar- 


reſted of his Damages which the Law gives ibid. 
him. 


| claimer, the Plaintift could either aver his Writ, 
or take Judgment at his Election ; for if the De- 
| mandant would take upon him,that the Tenant 
| be Tenant to the Freehold, he might put it in 
judgment upon that Writ, and the Entry i: 
duo periculo habeat inde Executionem. 
At Common Law Non-Tenure of Parcel abated 
the whole Writ, for this falſified the Writ, 
which alledged the Defendant to be Tenant to 
the whole. 
| But it was thought very hard that a Writ, 
which was good in Part, ſhould be totally de- 
ſtroyed by this Plea; and therefore 25 E. 3. 16. 


the Writ was abated only for that Part of which 
Non-Tenure is ailedged. 


it Parcel was pleaded, the Tenant was to ſhew 371 


But where the Non-Tenure was without Diſ- ; Lev.330,331. 


But at Common Law, when Non-Tenure of Booth 20. 


3 
who was Tenant, for they would not ſuffer a 4 E. 3. 497. 


. Writ that was good in Part to be wholly de- 
ſtroyed, except the Tenant ſhewed the Deman- 
„ Gant how he might have a better Writ. 


Mt But where Non-Tenure of the whole Lands t Mod. 191 


V pleaded, the Tenant's Plea will be good, with- 


E our 
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out ſnhe wing who is Tenant, for he is brought 
into Court to anſwer a Demand which he ſeems 
to be no Way privy to, but utterly diſclaims. 

From this Statute aroſe the Diſtinctions in 
our Books, but tho' a Plaintiff cannot deſttoy, 
yet he may abridge his Demand. 

For ſince the Defendant's pleading Non-Tenure 
as to Parcel, was not to abate the whole Writ, 
but to ſtand quoad the other Part; therefore if 
the Plaintift had entered into Part, and the De. 
ſendant had pleaded this Entry to abate the 
whole Writ, it would not have been a good Plea, 
for it amounted to more than that the Tenant 
remained a Tenant to; and when the Plea was 
over-ruled, it was of neceſſary Conſequence that 


the Demandart ought to abridge; for ſince the 


—— — n 2 2 


Demandant could go on with the Remainder 
of his Writ, after ſuch Plea he may go on ori- 
ginally. 

Thus in Fo: medon in the Remainder for the 


„ Manor of Dale, if the Demandant enters into 


any Part of it, he reveſts the whole Freehold 
in himſelf, and conſequently the Tenant may 
plead a Non-Tenure in the whole, which abate 

the Writ ſince, as well as before the Statute. 
But if the Formedon be for Twenty Acres, 
and the Demandant enters into Six, this is but 
an Abridgment of his Demand, and is no more 
than Non-Tenure of Six Acres, fo that the Writ 
ſtands good; and formerly they made this Di- 
ſtinction, that if a Demandant brings a Writ for 
two ſeveral Manors in two ſeveral Nils, and 
entered into one, this abated the whole Writ; 
for they were looked upon as two ſeveral De- 
mands, and the deſtroying one entire Demand 
was a Deſtruction of the whole Writ, being _ 
heipt 
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helpt by the Statute, but left as if it was at com- 

mon Law. 
But if the Demarid was for two Manors in 

the ame Nil, they looked upon them both to 

be but one Demand, being boch but Parcel of 
| the fame Place of which the Hill was the To- 
tal; and therefore the Defendant could not plead 
the Entry into one of the Manors in Abate- 
ment of the whole Writ, ſo the Plaintiff might 
| abridge his Demand 902d one of the Manors, J 
and proceed for that only, 

But the better Opinion ſeems to be, that tho* Dog. pl. x. 
the Manors be in two ſeveral Pills, yet the "7% 
Plaiatift by entering into one does not abate 
the Writ, becauſe they took the Demand of the 
Writ as the Total, and the ſeveral Demands of 
| the Writ, not as ſo many independent Demards 
in the Writ, and then the Entry into one 
created a Non-Tenure of Parcel, which was no 
good Plea; and therefore the Plaintift might 
well abridge his Wrir. 

Hence it is, that this Abridgment does not 
extend to perſonal Demands ; for this Statute, 
from whence the Conſtitution aroſe, extends 
only to real Actions, and not to Perſonal; there- 
fore if in Debt the Defendant pleads that ſince 
the purchaſing the Writ, the Plaintiff has re- 

e WW ceived Part of the Debt, the whole Writ ſhall 

it =bate, becauſe it appears the whole Money is 

„ "ot due, as by the Writ is demanded, which he 

r bad already begun in a Court of Juſtice. 

d But if a Debt be brought on an Obligation Dog. p2 ir. 6. 

it; WF to deliver Twenty Quarters of Batley, 'tis no Any inn bow”: 
e. Mea to ſay, that pendente pl'ito the Plaintiff bad taken t, i- 
d teceived Fifteen Quarters, for the Delivery of F. otter 


; ; Verdiet, dy the 
ot che Corn is collateral to the Bond, the Condi- Stature. 


tions 3 Cro. 2 75. 
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tions not being fulfilled, the Penalty is ſtill in 


2 Saund. 182. 
Stile 173. 


Do&. pl'it. 5. 
4 E. 4. 32. 
Cro. El. 35.143. 


Moor 466. WV 


Doct. plir. 6. 
Otherwiſe if it 
be found by 


Jury. 


So if d be 
found by Ver- 
di“. 

2 Cro. 143. 


2 Co. 189. 


ceedings on their Writ; for as they have made i 
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Force. 

The Caſe of Duppa and Mayo, the Plaintiff 
declared for Arrears of a Rent-Charge, and de- 
manded a larger Sum than was due to him upon 
his own ſhewing, by 7 J. 105. the Defendant 
pleaded a bad Plea, and the Plaintiff had Judg- 
ment for his whole Demand; but perceiving hi 
Miſtake on the Entry of the Judgment, he re- 
leaſes the 7. 10 5. and it ſeems to be a good 
Releaſe, and that it was not a Falſification of 
his Writ, but rather an Affirmance; but in the 
Argument of that Caſe, if the Defendant had 
taken Advantage of it in due Time, it would 
have abated the Writ. 1 

So if the Demandant enters into any of the 
Lands, pending the Writ, he ſhall abate the 
rit in toto. 
When the Defendant pleads a Matter which 
gives the Plaintiff a better Writ, he ſhall abate 
the other; as if Treſpaſs be brought by one 
Tenant, the Defendant may plead that he was 
Tenant in common with a Stranger ; for this 
fallifies the Plaintift's Demand, and ſhews that 
he has no Right to the Action he has com 
menced. 

If there be two or more Plaintiffs, a Diſabi- 
lity in one of them ſhall ſtop the others Pro- 


a joint Demand, the Defendant by 3 one 
of them, ſhews the others have no Right to 
proceed, for they can't all recover, and the Writ 
has ſuppoſed them all to have an equal Right. 
When the Writ doth abate by the Plea of 
one for want of Form, it is abateable quoad the 
reſt, altho' they have pleaded to Iſſue. 


nl 


| Infeudations were publick, and every one either 


$ Jecond Writ ſhall abate; for the Law abhors 
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If a Man pleads a Joint Tenancy, or ſeveral 
Tenancies, or ſole Tenancy, this is a good Plea 
in Abatement; for tho' the Freehold is acknow- 
ledged to be in the Defendant, yet if he has 
not the Freehold in the ſame manner as he is 
ſuppoſed to have it by the Writ, it's a good 
Plea to the Writ, and the Reaſon is, becauſe he 
can't dereign his Title to the Freehold in any 
other manner than as he then holds it; and 
therefore if the Plaintift doth not implead him 
in the manner he then holds it, make the 
Plaintiff purchaſe a new Writ, which brought 
no great Hardſhip in the old Times when the 


knew or might know how the feudal Tenant 
held. 
Hence it is, that in ſuch Pleas the Tenant Booth 32, 313, 
mult either ſhew a Title, or vouch over as well Xc: 
as plead to the Writ, becauſe the Deſendant 
does not ſhew the Neceſſity he has to uſe ſuch 
Plea unleſs he pleads over, and he ſhall not only 
anſwer the Demand of the Plaintiff with ſhew- 
ing ſuch Neceſſity, ſince the meer ſhewing he 
holds in another manner would not be ſufh- 
cient to compel the Plaintiff to begin again his 
Demand to Lands which the Defendant owns 
he holds, unleſs the Defendant ſhews that he 
could not come to his Title but in the manner 
ſet forth in his Plea. 
The next Thing to be conſidered of is when 2 H. 6. 12. 
2 Writ is abated by Matter of Record, and OP hs 
here the general Rule is, That whenever it ap- 
pears on the Record, that the Plaintiff has ſued 
out two Writs againſt the ſame Defendant for 
the ſame Thing, the firſt not being determined, the 


Multi- 
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Multiplicity of Actions, and will not allow that 
a Man ſhall be twice arreſted, or twice attached 
by his Goods for the ſame Thing, for if ſo, he 


might ſufter iz infinitum, 


Dodd. pi'it. 12. 


Edde m. 


And it is not neceſſary that both Writs ſhould 5 
be pending at the Time of the Defendant's WM ti 
pleading in Abatement; for if there was a Wric . ſ⸗ 
in Being at the Time of ſuing out the Second, d 
it is plain the Second was vexatious and ill a} We 
enitio; and therefore could not be rectified by a t 
ſubſcquent Determination of the firſt. 1 

But then it mult appear plainly to be for the b 
ſame Tbing, for an Aſſize of Lands in one 
County ſball not abate an Aſſize in another It 
County, for theſe can't be the ſame Lands. { 

But a Formedon in Rent may be pleaded in 4 


' Abatement of a Formedou of the ſame Manor 


whenee the Rent iſſues, & vice ver ſa, becauſe Ml i 
the Plaintiff can't have a Manor and the Rent a 
iſſuing out of it; and therefore the ſecond Fur- 

medon is apparently vexatious. | 
In general Writs, as Covenants, Detinue, 
and Aſſize, where the Special Matter is not al 
ledged, and the Plaintift is Noxſuited before he 
counts, tho' the ſecond Writ was ſued pending 
the other, yet the Formedon ſhall not be plead- 
ed in Abatement, becauſe it does not appear to 
the Court that it was for the ſame Thing, for 
the firſt Writ being general, the Plaintiff might 
have declared for a different Thing from what 

he demands by the ſecond Writ. | 
But when the firit Writ is a Special Writ, 
and ſets forth the particular Demand; as in 4 
Pracipe quod reddat, &c. there the Court can 
readily ſee that it is for the ſame Thing; and 
therefore the Plaintiff ſhall be nonſuited * 
I e 


— TY none mor — © — fro 
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he counts, yet the firſt ſhall abate the ſecond 
Writ, it being apparently brought for the ſame 
Thing. | 

The Law is ſo watchful againſt all vexatious 
Suits, that not only it will not ſufter two Ac- 
tions of the ſame Nature to be pending for the 
Game Demand, but not even two Actions of 
different Nature. 


{ Therefore it is a good Plea in Treſpaſs, thats H. 6. 27. 
the Plaintift has brought Replevin for the ſame 29+ Pfit. 10. 


Thing, becauſe in both Caſes Damages are to 


| be given for the Caption. 
But then there mult not be more Defendants Eodem. 
| in Treſpaſs than in Replevin, or elſe it can't 


ſquare with the Averment that it is una ea- 
demq; Captio. 


So in Aſſize of Darreign Preſentment, a Quare Hob. 184. 
impedit depending for the ſame Preſentation is 


a good Plea. 


In a Quare impedit brought by the Earl of Ibid. 137. 


Bedford againſt the Biſbop of Exeter & al", the 
Defendant pleads the Plaintiff had brought an- 
other Quare impedit againſt the ſame Biſhop 
for the ſame Preſentation, which is ſtill depend- 
ing and undetermined, with an Averment that 
it was the ſame Plaintifl, Avoidance and Diſ- 
turbance; the Earl replies, that ſince his former 


| Writ purchaſed, the ſame Church being ſtill 


void, he preſented Henry Curtis to the Biſhop, 
who refuſed him, which is the Diſturbance he 
now complains of, and Traverſe that it is the 
ame Diſturbance on which both Actions were 
brought; the Defendant demurs; and ruled, the 
Writ ſhould abate, for tho' there muſt be a Diſ- 
turbance naturally to maintain the Action, yet 
the principal Effect of the Suit is to recover 
the 


. . 
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the Preſentation; for the Nature of a Quare im. 
pedit is to be final on Nonſuit or Diſcontinu- 
ance, which this would defeat; for by this Rule 
the Plaintiff might bring a new one without 
leaving the former Suit. 

And tho' in this Caſe there was a new De. 
fendant, yet the Writ abated, becauſe there were 
two Quare impedits againſt the ſame Man; and 
therefore a freſh Defendant could no more enable 
him to bring à ſecond Quare impedit, than 2 
new Diſturbance could. | 

Salk. 2. Nothing ſhall be pleaded in Abatement of a 
ſecond Scire fac“ upon a Judgment, that was 

Show. 169. pleadable in Action; for twould be unreaſon- 

able he ſhould diſable the Plaintiff from having 

Execution, ſince he admitted him able to have 

Judgment; all Matters in and before the Writ 

muſt be pleaded in Abatement, for no Advan- 

tage can be taken of it by Error. 

| But otherwiſe it is where *tis after the Writ, 

er There is Difference between Original and ju- 

4 H. 6. z. 4. dicial Writs, that in the former Matter of Form 

41 E 3. 13, 14 abates them, as well as Subſtance; aliter in the 
later; for if the Subſtance be good, the want 
of Form will be aided. 

Salk. 6. In Pleas of Abatement which relate to the 
Perſon, there is a Neceſſity of laying a Venire, 
for all ſuch Pleas are to be tried where the Ac- 

3 1 

800 If the Defendant demurs in Abatement, the 

MoonCalelft: Court will give a final Judgment, becauſe there 

can be no Demurrer in Abatement; for if the 

Matter of Abatement be dehors, it muſt be 

pleaded; if intrinſick, the Court will take No- 

rice of it themſelves. 


| [f 
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If the Plaintiff demurs in Bar to a Plea in A- Salk. 218. 
batement, he diſcontinues the Suit; becauſe he 
does not maintain the Writ. 

On a Plea in Abatement no Advantage can 
be taken of the Errors in the Declaration, for 
nothing but the Wrir is then in Queſtion; for 
nothing elſe is pleaded to. 

When a Writ is brought for two Things, and Godfrey'sCale. 
it appears the Plaintiff cannot have any other Ac- !'.00- 45: 
tion for one of them, the Writ ſhall ſtand for 
the Part which is foods but where i appears he 
can have another Writ in another Form for one, 
there the whole Writ ſhall abate; when there 
can be no better Writ brought for that Parcel, it 
ought to continue; but if another Writ could be 
brought for the Parcel, it is bad, and ought to 
abate in toto. | 
If a ſecond Writ be brought Teſte the ſame Allen 34. 
Day, the former is abated; it ſhall be deemed to 
be ſued out after the Abatement of the firſt. 

The Court will not allow two Quare Impedits 

o be brought for the ſame Preſentation, (wviz.) 
Second by the Defendant againſt the Plaintiff, 
hen there is one pending in Court by the Plain- 
tif againſt the Defendant, Et fic in Brevi de 
artitione, becauſe the Defendant can have the 
ame Remedy on the firſt Writ, as he could on 
Co be ſecond. 
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1 laſt. 288 


of Glouc. cap. 1. but by that Statute, if any Per 
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CHAP, XVIII. 1 
Of Cofts. al 


Here was no ſuch Thing as Coſts of Suit aw; 
Common Law; but if the Plaintiff did no yp 
prevail he was amerced pro falſo Clamore; if he. but 


did prevail, then the Defendant was /n Miſeri-ÞW Dar 


cordia for his unjuſt Detention of the Plaintiff Pai 
Right; but this made the Plaintiff no Amends forlfl of x 
the Coſts that he had laid out of Pocket in in C 
obtaining his Right; ſo it ſtood till the Statute 


ſon recovered Damages in a Plea perſonal a 
mixed, he ſhould have his Coſts, which was the 
Original of Coſts de Incremento; for then Dx 


mages were found by the Jury, and it was thought 7 
no Diſhonour to the Court, to tax the moderat] 2; 
Fees of Councils and Attornies that attend the mal 
Cauſe; ſo Matters ſtood for the Plaintiff i fe& 
43 El. cap. 6. where it was enacted, that if up and 
on Action perſonal to be brought in any of he in t 
Majeſty's Courts at Meſtmiuſter, not being of ind 
any Title, nor Intereſt of Lands, nor concerning bf t 
the Freehold or Inheritance of any Lands, 20 ſuff 
for any Battery, it ſhould appear to the Judges "ff Det 
the ſame Court, and ſo ſignified or ſet down H by 
the Juſtices, before whom the ſame ſhall be tric the 
t hat the Debt or Damages to be recovered thei the 
in the ſame Court ſhall not amount to the (uf fiiv 
of 40s. or above; that in every ſuch Caſe th Jur 

lue 


Jacge and Juſtices, before whom any ſuch Acai! 
al 


be purſued, ſhall not award for Colts | 
iy 
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the Party Plaintiff any greater or more Coſts than 
the Sum of the Debt or Damages ſo recovered 
ſhall amount unto, but leſs at their Diſcretions ; by 
this Law no Doubt they intended to bring _ 
all perſonal Actions into the Courts Baron, or 
County Courts; but they did not effectually do 
it; for as the Law was worded, it did not take 
away Coſts de Incremento from the Courts of 
Weſtminſter, if the Damages were under 4o 5. 
ben but they only gave a Liberty to the Judge, where 
Damages were under 40s. to certify againſt the 
Plaintiff having Coſts, unleſs in Caſe of Battery, 
or where Title of Freehold or Inheritance came 
ing in Queſtion ; but becauſe it was hard, that when 
ue Man had aſſerted his Right, he ſhould pay 
er Coſts for it; and that if one injured another un- 
ol der the Value of 40 5. that he ſhould not be re- 
tne dreſſed in the King's Courts, they never uſed this 

Dif Power of Certifying. 
ol Thus it ſtood till the Statute of 22 & 
ately 23 Car. 2. cap. 9. whereby it was enacted for 
tne making the Law of Queen Elizabeth more ef- 
ug feftual, that in all Actions of Treſpaſs, Aſſault, 
up and Battery, and other perſonal Actions, where- 
nel in the Judge at the Trial of the Cauſe ſhall not 
fol find and certify under bis Hand upon the Back 
in of the Record, that an Aſſault of Battery was 
ſufficiently proved by the Plaintiff againſt the 
Defendant, or that the Title or Freehold proved 
by the Laintiff againſt the Defendant, or that 
the Title or Freehold of the Land mentioned in 
the Plaintiff's Declaration, was chicfly in Que- 
tion; the Plaintiſts in ſuch Action, in Caſe the 
Jury ſhall find the Damages to be under the Va- 
lue of 40 5, ſhall not recover or gþtain more 
P 3 Colts 
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Coſts of Suit than the Damages ſo found ſhall 2. 
mount unto; and if any more Coſts ſhall be x 
warded, the Judgment ſhall be void. 

This Statute likewiſe did not repeal the Sta. 
tute of Glouc'; for a Statute cannot be repealed 


by Implication; and therefore the Judges con- 


ſtrued it, that the Coſts de Incremento ought ſtil 

to ariſe in all ſuch perſonal Actions, where the 

Judge's Certificate was not neceſſary in order to 

the obtaining of Coſts, and that was not only 

by the Statute in two Caſes, where Treſpaſs was 

done to the Freehold, or to Things fixed to the 

Freehold, and the Damages urder 40 5. and in 

Battery, where the Damages were under ſuch 

Sum. | | 

1 Salk. 193. . Therefore, if the Defendant juſtified by any 
of need Thing that brought the Title of the Land in 
Raym. 487. Queſtion upon Record, there the Judge need 
— OW certify in order to intitle the Plaintiff to his 
Mod. 39. Coſts; for it was not a Caſe within the Statute. 
ms v. Ed- Gcondly, If it was an Action of Trover, ot 


rd. 
2 Treſpaſs de bonis Aſportatis of Goods and Chat- 


- tels not fixed to the Freehold, it was out of the 
Bornet & Tal- . * . 
boys. Statute, and no Certificate neceſſary to intitle 


_ Rep.1. the Plaintiff to his Coſts; and therefore the 
— ag Plaintiff had Coſts de Incremento on the Statute 
Browne. of Glouc'. So Thirdly, If an Action of Tre 
paſs to the Freehold, and an Action of Treſpaſs 
de bonis Aſportatis, were joined, and the Plain- 
tiff recovered in General upon both Counts, he 
had no Need of a Certificate to obtain his Coſts; 
and therefore Colts de Incremento went upon the 
Statute of Glouc'. | 
The Statute of 11 & 12 W.3. cap. 9. main- 
fains the Statute of King Charles, as mo_ 
Z | * only 
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only to the Courts of Weſtminſter; but farther 
8 enacts, that it ſhall be extended to the Principa- 
C lity of Wales and Counties Palatine, | 
This Conſtruction of the Judges of the Sta- 
tute of King Charles ſeems to be very right 
from the 8 & 9 of V. 3. cap. 11. for the In- 
convenience was found, that the People did treſ- 
paſs upon their Neighbours; yet not ſo as to the 
Value of 40 8. and ſo they could have no Re- 
dreſs at the Courts of Weſtminſter, without lo- 
| ling their Coſts in ſuch Actions; and therefore 
by that Statute a third Manner of Certificate 
| was given, in thoſe Words; and for the prevent- 
ing of wilful and malicious Treſpaſs, be it enact- 
ed, that in all Actions of Treſoak to be com- 
ny WW enced and proſecuted from and after 25 March 
in 1697. in any of his Majeſty's Courts of Record 
ed *t Weſtminſter, wherein at the Trial of the 
is Cauſe it ſhall appear and be certified by the 
te. Judge under his Hand upon the Back of the 

decord, that the Treſpaſs upon which any De- 
zt. {fndant ſhall be found guilty, was found wilful 
he ind malicious, the Plaintiff ſhall recover not on- 
le h his Damages, but his full Coſts of Suit, any 
the former Law to the contrary notwithſtand- 
ute WS | 
rel. The Intention of the Statute of Elix. was to 

reduce all Actions, where the Debt or Damage 


Courts, whereby they thought the Profits of 
Landlords would be encreaſed, and the Cofts 
of Defendants diminiſhed ; but the Statute failed 
of effecting that Purpoſe, becauſe they do not 
put it merely upon the Damages given by the 
Jury under 40 s. for indeed that would have 
been hard, where the Jury gave too little Da- 
| N J 


vas 40 5. into the Court Baron, or other County 
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Vide Danv. 


Tit. Coſts. 
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_ to have puniſhed the Plaintift with the 
Loſs of his Colts; and therefore they put it, 
that the Judge muſt certify the Damages proved 
were not above 49s. in Approbation of the 
Verdict; but the Judges thought it extreamly 
hard to certify in order to make Plaintiffs loſe the 
Coſts where they had prevailed, unleſs the Action Li 
were excecdingly impertinent and vexatious. 
TT here were no Coſts at Common Law given for 
ex profeſſo under that Title; but the Plaintiff ju 
was puniſhed in Amerciament to the King py MW Cc 
falſo Clamore, and the Defendant in Miſericor- Ml th: 


Ai, where the Judgment was againſt him, and m: 


2 Inſt, 238, 
289. 


therefore was not puniſhed with the Expence ta: 
Litis under that Title, becauſe he would ſuffer MW Cc 
twice for the ſame Fault; but it ſeems in the Iten Ol 
where the Expences of the Suits began to e- in 
creaſe, they were wont to give their Coſts in the ¶ ex 
Groſs and unblended with the Damages; and 

the Judges being in theſe Iters aſſiſted with the WE f: 
Officers of the Court, and not hurried or ſtrain- MW co 
6d ih their Sittings, they could eafily make 2 we 
Computation of ſuch Coſts; but when E4.1, 
was changing his ters, and bringing in reſiden- JW ab! 
tiary Jullices to go the Circuits and try the Wl the 


| Cauſes in their Counties, that there might be WM the 


the ſame uniform Law; then it was neceſſary MI the 
the Coſts ſhould be taxed above, and not at the Da 
Aſſizes; and thence by the Statute of G/ouc, WM for 
the 6 of Ed. 1. they introduced Coſts before WH Co 
the Plaintiff, and the Words are upon the Afizes, I it 
Writs of Cozenage, Cc. the Demandant fbal WF = 
recover againſt the Tenant the Coſts of his Writ BW ma 
Surchaſed, together with the Damage aforeſaid; I tut 
and all this ſhall be holden in all Cauſes, whe'? Bl Vi 
2 Man recovers Damages; this brought in an &; 
NoOvers * 2 x 
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in real Actions, where there was no Damages, 
and alſo in all perſonal Actions ; for even in Ac- 
tion of Debt there are Damages for the unjuſt 
Detention ; and upon Demurrer the Damages 
are confeſſed, and therefore there is a ſufficient 
Authority for the Court to aſſeſs the Expence 
Litis, or Damage. 

From this Law they began to make it a Rule 
for the better Execution of the Statute, that the 
Jury ſhould tax the Damage apart, and the 
Coſts apart, that ſo it might appear to the Court 
that the Coſts were not conſidered in the Da- 
| WW mages; and when it was evident, that the Coſts 
WW taxed by the Jury were too little to anſwer the 
r WW Colts of the Suit, the Plaintift prayed, that the 
Offer might tax the Coſts that were inſerted 
in the Judgment ; and therefore ſaid to be done 
ex Aſſenſu of the Plaintiff, becauſe at his Prayer. 

The Starute of Glouc' is univerſal, that he 
ſhall recover in all Caſes where Damages are re- 
coverable, and from hence thoſe Propoſitions 
were formed. 

Firſt, That where Damages were recover- 
able at the Time of making the Statute, there 
the Plaintift ſhall recover his Coſts, which is by 
the plain Meaning of the Statute, which ſays, 
the Plaintiff ſhall have Coſts wherevef he has 
Damages; but if there are ſeveral Iſſues found 
for the Plaintiff, or againſt the Defendant, intire 
Coſts are given upon the whole Pleadings ; for Keil. 48.” 
t is the whole Charge the Plaintiff was at. * 

Secondly, Where there are Damages before the 
making of this Statute, and as a ſubſequent Sta- 
tute doubles or trebles theſe Damages, it like- 


wile doubles or trebles the Coſts given by this 
Nature, 


P 4 That 
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3 Inſt. 262. 

1 Rol. Ab. 784. 
2 Inſt. 289. 
Compleat [n- 
cumbent 2309. 


1 Salk. 193. 


42 El. C- 6. 
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That Statute, that doubles or trebles the Dz- 

mages, does double or treble the Coſts, becauſe 

they are looked upon as Part of the Damages, 

Thirdly, But where the Statute gives either 
ſingle, double, or treble Damages ſubſequent to 
this Law, and where there were no Damages be- 
fore, there no Colts ſhall be allowed, becauſe 
the Party can have nothing more than ſuch a 
new Statute has already given, and that is Da- 
mages only, and the Statute of Glouc* cannot 
operate to add Colts to what is given by a ſub- 
ſequent Statute, becauſe the new Statute mul 
be conſtiucd from itſelf, which gives Damages 
only; and therefore for the Court to give Coſis 
in ſuch Caſe, would be to go beyond the In- 
tention of the Legiſlature in that Statute. 

Fourthly, Where a Statute, (as in Waſte), 
which gives trcble Damages, the Jury give ſin- 
gie Damages, which are afterwards trebled by 
the Court; for it is the Jury's Part as Matter of 
Fact to aſcertain the Damages; and it is the Bu- 
ſineſs of the Court to ſee the Law executed, and 
conſequently to treble them. 

F:jthly, There are no Coſts in Abatcment 
upon Demurrer ; becauſe there are no Damage 
given, but only a Reſpondeas Ouſter awarded. 

N. B. The Executor is within this Statute, 
becauſe Damages are recovered againſt him; and 
therefore, when Defendant, is to pay Coſts. 

But the Law has altered the Statute of Glut 
in ſeveral Particulars, to prevent frivolous and 
vexatious Actions. | 

Firſt, The Statute of Eliz. did alter it in al 
perſonal Actions, where Debt and Damages were 
to be recovered and appointed; that in ſuch 
perſonal Actions, where no more than 49s. 5 


reco- 
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recovered, they ſhould have no more Coſts than 
the Sum recovered, unleſs the Judge certified, 
that the Trial concerned the Title of the Lands, 
or that a Battery was proved; this Statute was 


| received by 22 & 23 Car. 2. c. 9. 


By 21 Jac. 16. that in Actions for ſlanderous Ce. Car. 114. 
Words, if the Damages given are under 40s. there Pam. 230,231. 
ſhall be no more Coſts than Damages; but this 1 Jones 196. 
extends only to Words which effe& the Perſon, 
and not thoſe which concern the Title of 
Lands. et 

The 22 C 23 Car. 2. cap. 9. gives no more 
Colts than Damages in Action of Treſpaſs, Aſ- 
ſault and Battery, and all other perſonal Actions 
where there is not 4o 5. or more recovered, and 
if more Coſts, the Judgment is ipſo facto void. 

And this by 11 C 12 I. 3. c. 9. is extend- 
ed to the Principality of Wales and Counties 
Palatine. 

But Note, that the Action being to be com- 
menced in theſe Courts, if they are commenced 
in the inſerior, and removed by Habeas Corpus or 
Certiorari, into the Courts of Weſtminſter, there 
the Plaintiff will have full Coſts. 

By the Statute of 8 & 9 V. 3. c. 10. in all 
Actions of Treſpaſs where the Judge certifies 
that the Treſpaſs was wilful and malicious, the 
Plaintiff is to recover his full Coſts. 

But the Words of the Statute are confined to 23 H. 8. te. 
Wrongs done, or Debt, or Damages due to the 5 95 
Plaintiff or Plaintifs; and therefore an Execu- Cro. El. 69. 
tor or Adminiſtrator is not within this Statute, Winch. 10. 
and then the Plaintiff pays no Coſts; for the 2 Danv. 234. 

Teſtator is as jt were Plaintiff by him, and he“ . 
s not to recover to his own Uſe, but is Tru- 
lie for the Creditor. 5 
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Cro, El. 23. 
1 Bulſt. 188. 


2 Rol. Rep. 88. 
1 Sid. 261. 
2 Danv. 224. 
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The Infant likewiſe commencing his Suit by 
Guardian, there can be no Malice ſuppoſed in 
him. 

There is a Proviſion likewiſe in this Act, that 
whoever ſues in forma pauperis ſhall not pay 
Coſts, but ſuffer Puniſhment at the Diſcretion 
of the Court; but if he be diſpaupered, the 
Court generally order Coſts to be taxed, and 


ſor Non-payment he ſhall be whipped. 


Cro. El. 117. 
Savil 50. 
I Saund. 116. 


By 24 H. 8. c. 8. the Defendant ſhall recover 
no Coſts or Nonſuit, or Verdict, where the 
Plaintiff ſues to the King's Ule. 

But by the Statute of 18 EI. c. 5. Informets 
are to pay Coſts, that is, when they are to 


receive the whole Benefit; and this Statute be- 


2 Lev. 116. 
Hutr. 35. 


Hob. 2 50. 


ing more general, viz. that the Judgment be 
againſt him by Judgment of Law, it ſeems upon 
Arreſt of Judgment he {ball pay Coſts. 

The Statute of 4 Jac, c. 3. extends to all 
Actions where a Plaintiff is Nonſuit, or a Ver- 
dict paſſes againſt him, but extends not to In- 
fants or Executors, being upon the Model of 
23 H. 8. c. 15. 

The 8 C9 V. 3. c. 10. gives Coſts on all 
Actions on Demurrer to the Defendant where 
the Plaintiffs have Coſts; and therefore they 
recover none in Abatement ſince the Plaintiffs 
have no Coſts, as we have already ſaid. | 

The Coſts on a Nonproſs are given by the 
Statutes ; and this is either before declaring, and 
then he is demandable; for he is not in Court 
by Attorney till he has declared; but fince he 
has put in his Appearance by Attorney, the 
Court will vacate his Appearance, if he does 
not do as he ought to do in declaring ; and this 
fort of Nonſuit is as well within the Statutes, 
8 28 
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as when he is demandable at the Nifi prius; 
but becauſe the King's Bench ſuffered them to 
| be Three Terms without awarding Nouproſs, 
| therefore. by 3 Kliz. c. 2. if it fleep above three 
Terms it is enacted, that the Defendant ſhall 
have his Coſts and Damages. 

Aſter Declaration put in by the Plaintiff, and 
the Defendant puts in a Bar or a Rejoinder, and 
the Plaintiff does not reply, and there is Judg- 
ment againſt him on the Bar, &c. and Coſts a- 
warded, becauſe he does not proſecute his Writ 
with Effect. 

But if aſter Iſſue joined, or a Verdict given, 
the Plaintiff cannot diſcontinue without Leave of 
the Court, which is never granted, but upon 
Payment of Coſts. N 

But if the Defendant arreſts the Plaintiff's 
Judgment, he has no Coſts, unleſs againſt an In- 
former, as is aforeſaid; for this is out of the 
Words of the Statute, and they did not intend 
to favour Executors in Arreſt of Judgment, 
where the Defendant had obtained a Verdict. 

As there are ſeveral Statutes in Relation to 
Coſts in Replevin, and Error, we will here 
treat of Coſts, particularly in theſe tw Ac- 
tions. | a 


Firſt, 
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Firſt, Coſts in Replewin. 


* * Replevin the Plaintiff had Damages at 
Common Law, and Coſts by the Statute of 
Glouc. as a Conſequence of ſuch Damage ; but 
the Avowant or Defendant in Replevin had no 
Coſts; but the 7 H. 8. c.14. gives Damages and 
Coſts, if the Plaintiff be Nonſuited, or have 2 
Verdict againſt him, or be otherwiſe barred; for 
every Avowant or Perſon, that makes Conu- 
zance, juſtifies as Bailiff in Repleviu on ſecond 
Deliverznce, for any Rent, Cuſtom or Service, 
this not extending to Damage Feaſant, the Sta- 
tute of the 21 H.8. c.19. extends to Avowry, 
Cc. for Rents, Cuſtoms, and Services, Oc. or 
for Damages Feaſant, or for other Rent or 
Rents, ſo that a Rent-Charge is alſo within this 
Statute. 
Hard. 153. But if the Defendant by his Juſtification 
756. claims Property, as if he avows for Relief, Breach 
<A ger, 424. of a By-Law, or Nomine Pena, he cannot reco- 
1 432. ver Damages by this Statute; but it ſeems he 
497. may have Coſts by 4 Jac. becauſe the Plaintift 
recovers Damages in this Action. 
Vide 17 Car. 2. for the more ſpeedy and ef- 
fectual Proceeding upon Diſtreſs and Avowiies 
for Rent. 


| : Secondly, 


* 
— LA — , 
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Secondly, Coſts in Error. 


As there are no Damages in this Writ, but 
only a Reverſal of Affirmance of the for- 
mer Judgment; ſo it was neceſſary to make a 
Statute to redreſs the Miſchief that would ariſe 
from Writs of Error in order to delay Execu- 
tion; and therefore the 3 H.7. c. 10. enacts, 
that whereas Plaintifſfs and Demandants have 
been delayed from the Execution of the Judg- 
ment by Writs of Error, that if any Defendant, 
or other Perſon bound by the Judgment, 
brought a Writ of Error in Delay of Execution, 
if the Judgment be affirmed, or Writ of Error 
be diſcontinued, or the Plaintiff in Error be Non- 
ſuit by Default of the Party, the Party againſt 
whom the Writ of Error is brought ſhall recover 
his Coſts and Damages, for the Delay, by the 
PiſFetion of the Jullices before whom the Writ Cro. El. 66s. 
of Error is. 
This Statute is conſtrued not to extend to a 2 Dany. :27 
Writ of Error out of Ireland, becauſe Ireland is 
not mentioned by Name, nor to Executors or 
Adminiſtrators, becauſe they are not bound by 
the Judgment, but the Aſſets; and being in an- 
ter droit they are not preſumed to bring the 
% Writ of Error for Delay. 
There are no Coſts by this Act, where Exe- 1 veg. 98. 
cution is executed, becauſe it is in Delay in Ex- Lev. 146. 
ecution, | 
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Raym. 134+ 


1 Vent. 88. 
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Nor Coſts on a Writ of Error in Formedon, be- 
cauſe the Plaintiff had no Coſts on the ſt Judg- 
ment, and the Intent of the Statute is conſtrued 
to prevent the Delay of the Execution for the 
firſt Damages and Coſts. 

There are no Coſts in a Writ of Error in E. 
jectment, where the Damages and Coſts in the 
firſt are levied for the ſame Reaſon. 

In a Quare Impedit there are Colts and Da- 
mages given, becauſe there are Damages given, 
tho? not Coſts in the firſt Judgment; and being 
in Delay of Execution for the Damages, the 
Court have thought it a Point of Diſcretion to 
give Damages for the Value of the Time de- 
layed; and the Statute likewiſe authorizes them 
to give Coſts, where they think it reaſonable to 
give Damages, becauſe they cannot recover the 
Meſne Profits in the Action of Treſpaſs. 

So in A//umpfit they give Damages from the 
T ime of bringing the Writ of Error. 

It extends to a Writ of Error by a ſubſequent 
Statu:e, this Statute not extending to where 
a Judgment was given for the Defendant, and 
Error brought by the Plaintiff; this was reme- 
died by 8 & 9 z. cap. 10. which likewiſe 
gives a Capias ad Satisfacieud* for the Colts. 

But more effectually to prevent Defendant: 
from bringing frivolous Writs of Error, by 

13 Car. 2. Star. c 2. Par. 2. gives double Coli 
on a Writ of Error for Reverſal of any Judg- 
ment after Verdict in the Courts of Weſtminſte!, 
Counties Palatine, or Grand Seſſions of Male; 
but by the Statute of Milliam gives only ſinge 
Colts to the Defendants in Error, when the 
4 | forme! 
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former 2 is affirmed; for this ſhall not 
be preſamed merely for Delay, ſince the firſt 
Judgment was obtained againſt the Plaintiff, 
and he keeps Poſſeſſion of nothing by his Writ 


of Error. 
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TABLE. 


Abatement; 


HE Order of Pleading in Abatement, 
Page 40, 41 
| Pleas in Abatement, when to be peaded. 


Vide Imparlance. 
— —— To the Juriſdiction. Vide Court. 
To the Perſon, there is a Neceſſity f 
laying a Venire, for it muſt be tried where 
Action is laid, 200 
To the Perſon of the Plaintift. Vid: 
Outlawry, Excommunication, Alienage, Pr: 
munire, Attainder and Recuſancy. 

Io the Perſon of Defendant. Vide Pi. 
vilege. | 
Plea in Abatement to the Writ, for Miſnomet 

therein. Vide Miſnomer. 
For Want of proper Addition. Vide Ad 


dition, 


4 þ 


The T ABLE. 


At Common Law Demiſe of the King abated all 
| Suits. Page 193, 194 
But this is alter'd by ſubſequent Statutes. 194, 
l 19 
Death of any Party abates not the Writ, = 
* the Plea remains in ſame Condition. 195 
But in real Actions the Death of one Jointenant, 
who was ſummoned and ſevered, abates the 
Writ; for the other went on for a Moiety 
only. 195 10 197 
| And where two Jointenants proceed in a real 
Action without Summons and Severance, and 
| one dies, this abates the Writ. 197 
But in perſonal and mixt Actions they go on for 
the Whole, and Death of one does not abate 
the Writ. 196, 197 
do if one Executor be ſummoned and ſevered, 


| and die, this abates not the Writ. ibid. 
t. Where Executor may bring Scire Facias, not- 
f a1 | withſtanding Abatement by Death of A" 
6 
- Feme Covert is ſued as ſole, Writ is abated de 
facto. \ 199, 
of but if ſued as (ole, and takes Husband after the 
1 Writ, it is only abateable. ibid. 
0 feme Sole Plaintiff takes Husband, the Writ 
Vid is only abateable. 84 
pre. And fo it is when Plaintiff is made a 3 
ibid. 
pf. Wbat proves the Writ falſe in a material Point 
= abates it in toto. 199, 200 
ome: i As here one Defendant was dead die Impetru- 
tionis brevis. 200 
AG But Death of one Defendant, pending the Writ, 
EY abates it not againſt the other. ibid, 
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The TABLE. 


Neither ſhall Non-tenure of one abate the Wit 
againſt him that takes the whole Tenanc, 


Page 200 


Ove Executor pleads in Abatement, and it i 
found for him, the Writ ſhall abate again( 


both. 


ibid, 


Non-tenure and Diſclaimer, where it may be 


pleaded. 


200, 201 


9 of Part abates the Writ only for 


that Part. 


201 


Plea of Non-tenure of the Whole, he need not 


ſhew who is Tenant. 


201, 20! 


Formedon for a Manor, Demandant enters into 
Part, this reſiſts the whole Freehold, and 1 


Hates the Writ. 


202 


Formedon for twenty Acres, Demandant enter 
into fix, or for two Manors, and he enters in- 
to one, this is only an Abridgment of the Writ 


202, 20} 


Plaintiff cannot abridge in perſonal Actions. 203 
If he demands more than appears due, Writ 2. 


bates. 


203, 204 


But Receipt of a collateral Satisfaction does not 


abate the Writ. 


205 


If Writ be brought for two Thivgs, and Plaintif 
can have no other Writ for one of them, Writ 


ſhall ſtand for that which is good. 


209 


But if he might have another Writ, the whole 


Writ ſhall abate. 


ibid, 


When Defendant's Plea gives a better Writ, the 


other ſhall abate. 


204 


When Writ abates by the Plea of one, it is # 


bateable quoad the reſt. 


ibid. 


Joint or ſeveral Tenancies, how they may be 


pleaded in Abatement of the Writ. 


20 
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The TABLE. 
Writ ſued forth pending a former is ill ab initio. 


Page 168, 205, 206 
Though they be Actions of a different Nature. 


207 
But it muſt appear to the Court that they are 
for the ſame Thing. 206 


Nothing ſhall be pleaded in Abatement of Scire 
facias on a Judgment, that was pleadable in 


Action. 208 
Matters in and before Scire facias muſt be plead- 
ed in Abatement. ibid. 
Want of Subſtance or Form abates original 
Writs. ibid. 
Want of Subſtagge only abates Judicial Writs. 
ibid. 


Defendant cannot demur in Abatement. ibid. 
Naintiſt demurs in Bar to Plea in Abatement, he 
diſcontinues the Suit. 209 
On Plea in Abatement, Writ is only in Queſtion. 
ibid. 

Writ may be teſted the ſame Day a former Writ 
abated. ibid. 
Defendant cannot bring a Writ, where he may 
have the ſame Remedy on Plaintift's Wric. 
ibid. 

Variance in Form berween Count and Original 
may be pleaded in Abatement. 44, 116 
What Judgment ſhall be given on Plea in Abate- 


ment, 43, 44, 151 
Vide Plea Puis Darteign Continuance. 
Abzidament of Aion. 


la what Actions Plaintiff may abtidge his De- 


mand. 202, 203 


2 2 Ion. 
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The TABL E. 


Attton, 


Actions real and petſonal defined. Page 4. Vide 
Joinder in Action. 


— Local and tranſitory, where to be laid, 
Vide Venue. 


Action on the Caſe; rhe Plaintiff may declare on 


a general Contract in the Terms it was made. 
8 


103 
— On Aſumpfit the Conſideration muſt be 2. 


verred. 111 
The Promiſe is the Giſt of the Action. i bid 


9 
But a ſpecial Contract muſt be ſet forth preciſe 


Action on the Caſe againſt three for Conſpiracy 


in impriſoning Plaintiff, one only is found 
guilty, yet Plaintiff ſhall have Judgment, for 
the Conſpiracy is only Matter of Aggravation. 


99, 109 
Actions ariſing in Counties Palatine, or other 


Franchiſe, in what Court to be brought. Vid: 
Court. 


Addition, 


State defined by the Civilians, 189, 190 
By the Common Law Names of Dignity given 
by publick Authority might not be omitted in 
Pleadings. 190 
3 of Names of popular Uſe, as Eſquir, 
. 191 


But theſe are made equally neceſſary by the St 
tute of Additions. 193 


Place 


The TABLE. 


Place of Aboad omitted or miſtaken may be 

pleaded in Abatement. Page 193, 200 | 
Inducive Addition, as Heir, &c. Vide Heir, Ex- 

f ecutor. 


What Addition ſhould be uſed in Debt on Bond, 


N where Defendant is made a Knight after Obli- 
gation made. 179 
: Statute of Additions extends not to Plaintift's 
. Name. 193 
: Admeaſurement of Paſture, 
„ —— Muſt be brought in the Courts at Veſtmin- 
F ſter. 156 
J. a 
7 Adminiſkratoz. Vide Executoz, 
of 
5 Alienage, 
Alien Enemy is diſabled from maintaining any 
5 Action real or perſonal. 165 
Alien in League may maintain perſonal Actions. 
166 
Alienage, how it muſt be pleaded, in Abate- 
ment, or*Bar. ibid. 
Alien Enemy that is Prior may ſue for the Con- 
15 vent. ibid. 
15 And he may ſue as Executor. ibid. 
190 
— Amendment. 
a What was amendable by the Common Law. 87, 
88, 114 
de Conſtruction of the ſeveral Statutes of Jeo- 
i ſails, | 88 to 92 


Q3 They 


The TABLE. 
They extend not to the King. Page 93, 94 


Miſpriſions of the Curſitor in the Form of Writs 
may be amended by his Inſtructions. 94, 95 


But not in the Subſtance. 95 , 96 
In Pleadings Matters of Form, but not of Sub- 
ſtance, are amendable. 97 


What ſhall be accounted Matter of Subſtance. 
97 to 105. Vide Repugnancy. 

Court may amend a Letter or Syllable, while the 
Record is before them. 88, 89, 95, 178, 180 
Plaintiff ſhall amend after Joinder in Demurrer, if 


the Cauſe is ſtill in the Paper. 92, 114 
By what the Amendment may be made. 93, 115 
to 117, 141 

3 Roll, how it may be amended by tbe 
per- book. 114 fo 117 

nes Roll how amendahble. | 117 


Appeal and Indictment are not amendable. 93 
Vide Iſſue, Jury, Proceſs, Verdict, Judgment. 


Amercement. 
Ametcement of Pledges. 6, 77 28 
— Of Plaintiff or Deſendant at Common 
Law. 55 
Antient Demeſne. 
Plea of Antient Demeſne may be pleaded after 
Imparlance. * 151 
Appeal. 
Appeal is not amendable. 93 


Appearance. 


222 


The TABLE. 


Ipprarance. 
3rance in real Actions Page 9, 10 
N in Perſonal Actions. 1 1, 26, 27, 33, 34 
— 01 Criminal Proceſs. 33, 34 


Till Appearance of Defendant, Plaintiff can have 
no Judgment. 34 


\ Þ Arreft of Judgment, Vide Judgment. 


7 IM Aſſault and Battery brought by a Maſter for Bat- 
tery of his Servant, muſt be laid per quod Ser- 
vitium amifit. 107, 111 


128 
| Aſſault and Battery againſt two, a Diſcontinu- 
ance as to one of them is helped by Verdict. 


126 
28 
on Kügument of Bail-Bonds Vide Baff. 
10 Bond. 
Alice. 
fret 
„Vat of Aſſiſe by whom invented. 48 
Several Bars in Aſſiſe 48, 49 


Teſte of an Aſſiſe miſtaken is not amendable. 95 


Q 4 Attachment. 
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The TABLE. 


Attachment. 
Attachment of Contempt lies for diſobeying an F 
Order of Court. | Page 18 
Attainder. 
\ 


Attainder of High Treaſon or Felony may be 
pleaded in Diſability of Plaintiff in a civil ! 
Action. * 167 


Attaint. 


Writ of Attaint, where it lies againſt the Jury 

for a falle Verdict. 49, 50, 56, 98, 102 t L 
5 . 105, 112 

What Evidence may be given therein. 57, 103 


Attozmney. . 


How he may be appointed, and his Authority. 
3 273 
How he muſt ſue and be ſued. 3, 30, 39, 40 
Attorney of the Courts at Weſtminſter need not 


ſue in any other Courts. 157 
Plaintiff is not in Court by Attorney till he has | 
declared. 5 218 


Vide Palvilege, | 


j . Judita 


The TABLE. 


Audita Querela. 
For what this Writ lies. Page 83 


Averment. 
What Certainty is neceſſary in Averments in De- 
c clarations. Vide Declaration. 
il W Name omitted in Grants may be ſupplied by A- 
7 verment. 174 


But if the Chriſtian Name be wholly miſtaken, 
it cannot be helped by Averment, unleſs there 
be other ſufficient Marks of Diſtinction. 174 


ry | | to 176 
% A Man binds himſelf By a wrong Surname, he 
F cannot aver againſt his own Deed. 178 
1 ä 

Bail. 

ty; 

27 þ og Origin of Bail in Perſonal Actions. 27, 
40 28 
not A Deſcription of the Pignora at the Civil 1 
57 | 2 
u. Where Bail is required before or after Outlawry. 
1 16 


The Sheriff is obliged to take Bail on an Arreſt. 


| 17 
No Bail can be taken on a Capias ad Satisfaci- 
| endum. „ ' | 19 


Lo, 


The. TABLE. 


For what Sum Special Bail is required. Page 28 

to 30 

Special Bail was required for auy Sum on an ” 
tachment of Privilege. 


——— is not required in Twefpaſs (except May. 
hem, and where the Damages exceed 101, 


30 

Nor on Penal Stat ibid, 
Nor againſt Heir, Executor, c. unleſs there be 
a Devaſlavir. 30, 31 


On Habeas Corpus to remove 2 Cauſe from an 
Inferior Court, Defendant fhalt give fpecil 
Bail, where he was held to Bail 3 31 

Commiſſioners: for taking Bail by whom appoint- 


ed. ibid. 
Bails where to be filed. 32 
Exception to Bail and Juſtification. ibid, 
Bail- Bond, bow aſſignable. 17, 18 
Acceptance of Aſſignment of Bail-Bond diſcharges 
the Sheriff, ibid, 
Balliſts. 
Bailiffs of Liberties are amerciable for infufficient 
Returns. | -Y 


Pide Liberties 
Par. Vide Plea. 


Fe 
Fe 
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The TABLE. 


Baron and Femme. 


Feme ſole Plaintiff takes Husband, Writ is only 
abateable. Page 84 
Feme ſole impleaded in an Inferior Court mar- 
ries, and brings Habeas Corpus, ſhe may plead 
Coverture at the Time of bringing the Ha- 
beas Corpus, but Court will grant Procedemdo. 


198 

Where Feme Covert may ſue without her Hus- 
band. | ibid. 
Queen may ſue and be ſued without King. 198, 
199 
Aion againſt Feme Covert as ſole, Writ is a- 
bated de facto. 19S 
feme ſole marries after Writ brought, it is only 
abateable. ibid. 


Bill. 


Bill againſt an Attorney. Vide Attorney. 
Bill in the King's Bench ſupplies the Place of an 


original Writ. 36, 37, 93 

— how amendable. 115 
Bishop. 

Diſbop ſhall be tried by the Country in Capital 

Caſes. | | 80, 81 


Cape. 


The TABLE. 


Cape. 
Po and Petit Cape. 10 
Captas ad Reſpondendum. 
By what Statutes it was _ 12 
The Manner of Iſſuing the Capias. 96, 97 
Capias ad Satiskaciendum. 
Bail is not to be taken thereon. 19 
How the Sheriff ſhould execute it. 19, 20 
Where the Plaintiff may have a new Execution, 
though Defendant was taken. 20 


Capias Utlegatum, Vide DOutlawyy. 


Challenge. 


challenge of the Jury facilitated by Stat. 42 Ed; 

6. 3 G1, 62 
There was no Challenge in the Feudal Law. 75 
Challenges where the Jury are not qualified a 


the Venire requires. 751071 
—— Where it may be made for Want of Hur 
dredors. 56, 76 
— Io Favour. 77> 78 


—— To the Sheriff's Return. 79, 80, 135 
13 


The TABLE. 


What Number a Criminal may challenge, Page 
80 


Common Pleas, Vide Court, 


Commitment, 


Where it may be made for Contempt of Proceſs, 
and the Origin of ſuch Commitment. 20, 21 


Commitment in Criminal Caſes. 33 
Common, 

The Manner of preſcribing for Common. 110, 

113, 114 


Conſpiracy, Vide Aﬀton on the Caſe. 
Conſtitution of England. Vide the Jntro: 


duckion. 

Contempt. 
z. Contempt of an Order of Court is puniſhable 
61 by Attachment. 18 
5 of Proceſs is puniſhable by Commitment. 
| 25 20, 21 

, | 

5 Continuante. 
Entry of Continuance of Venire and Diſtringas, 
| how to be made. 63 to 66 


Conti- 


The TABLE. 


Continuances were amendable by the Common 


Law. | Page 87 
— how far taken away by the Statutes of ſeo- s 
fail. | G5, 66 
Vide Day. \ 
Conuzance. Vide Court. I 
Copyholder. 
Where and how he may preſcribe for an Eal:. MW 1 
ment, or muſt lay it as a Cuſtom. TH 


The Name of Corporation is the very being of it, V 
without which they cannot implead, nor be 
impleaded, nor take, nor give. 181, 181 ff 

If tbe Meaning of the Corporation appears; it is 
ſufficiently named. 181 . T. 

From whence their Names are uſually taken. 18: 

| to 186 

How they are ſufficiently named in Leaſes and 
Grants. ibid. 

The Chriſtian Name of ſole Corporation omit 
ted or miltaken in Grants does not vitiate. 

176, 189 

— But it ought to be ſhewn in Pleadings, for 

the Death of the Individual is a good Plea in 


Abatement. 176, 188, 189 
If miſtaken it is fatal. 189 
When a Corporation is miſpemed in an Oblig- 

tion, how they ſhall implead. 179 


4 | 


The TABLE. 


If they bave ſeveral Names they may ſue by any 


of them. Page 186, 187 
So where Leave is given by their Charter to ſue 
by another Name. 187 
What Miſtake in the Name of Incorporation i 
bad in Pleadings. 189 
If Name be put right, but afterwards miſtaken, 
it is Error. ibid. 


Coſts. 


There were no Coſts at Common Law. 210 
By Statute of Glouc. Plaintiff ſhall have Coſts, 
where Damages were recoverable. 210, 214, 
; 215 

But where ſeveral Iſſues are found for Plaintiff, 
he ſhall bave intire Coſts in the whole, 215 
Where ſubſequent Statutes double the Damages, 
Colts likewiſe are doubled. 215,216 
If new Statutes give es, where there were 
none before, Plaintiff cannot have Coſts. 216 
There are no Coſts in Abatement. ibid, 
Executor Defendant ſhall pay Coſts. ibid, 
The Conſtruction of the ſeveral Statutes that 
limit the Coſts in Treſpaſs, Aſſault and Bat- 
tery. 210 £0 214, 216, 217 
Caſts in Actions for ſlanderous Words. 217 
Mion removed by Habeas Corpus is not within 


theſe Statutes, | 217 
in what Caſes Plaintiff ſhall pay Coſts. 217 10 
219 

Executor Plaintiff ſhall not pay Coſts. 217 
Nor Inſant, nor Pauper. 218 


Defendant ſhall not have Coſts on] t be- 
being arreſted, unleſs againſt an Informer. 218, 

| 219 
Where 


The TABLE. 


Where Coſts ſhall be paid in Replevin. Pag 


220 
Where Coſts ſhall be paid on Writ of Error. 221, 
: 222 
Defendant in Error ſhall not amend his Judg- Wl © 
ment, but _ Payment of Coſts. 146 ill 
Except Plaintiff hath proceeded on other Error, 
ibid, c 
Covenant. 
Action of Covenant on an Indenture, how the 0 
Indenture ſhould be expreſly alledged. 100 N 


101 
Defendant mult traverſe the Deed or the Breach, 


County Palatine. Vide Court. 


Court. Vide the Conſtitution of England 
in the Introduction. 


Courts at Weſtminſter, their Juriſdiction. 152, 
| 153 
Their original Conſtitution as to the Amend 
ment of Records. 26 
King's Bench, its Authority over Officers ard 
Priſoners of the Court by Bill. 36, 39,93 
Common Pleas, how ftiled, and whence. 1, 2 
its Authority founded on original Writ 
out of Chancery. 2, 4 
— its Judges. 30 
its Authority in Proceedings by or agaiuſ 
Officers of the Court. Vide Attorney. 
E has the Conuzance of Aſſiſes, &c. 43 
The Court is to judge of the Matter of Law, but 
not of Fact. 44, 47, 50, 51, 56 
I Court 


The TABLE. 


Courts Palatinate are ſuperior Courts within 

their Juriſdiction. Page 153, 154 
Courts Inferior, their Juriſdiction. 152, 153, 154 
— bo they ought to certify a Record on Er- 


ror brought. 142, 143 
All Courts of Record are within the late Sta- 
' tutes of Jeofail. | 90 
Courts not of Record. 154 


What Courts of Franchiſes may demand Conu- 
zance of the Courts at Weſtminſter. 154, 155 
Of what Actions they may demand Conuzance. 
| IF 
Not where there would be a Failure of Tuſtice, 
nor where Plaintiff is Officer of a ſuperior 


Court. | 156, 157 
How and when Conuſance mult be demanded. 
158 
Curſito). 
How his Miſpriſions are amendable. Vide A- 
+ mendment. 
j 
: Cuſtoni, 


rd BY What Things muſt be laid as a Cuſtom, and cati- 
dot be preſcribed for by a Copybolder. 121 


Cuſtos Brevium. 


Hu Office, 7 


R Damages. 


The TABLE. 
Damages, 


| gum Damages found, where Part of the De. 

claration is uncertain, Plaintiff can have no 

Judgment. Page 98, 104 
Lide Judgment arreſted and Releaſe. 


Darreign Prefentment. 


A Quare Impedit dependivg for the ſame Preſen- 
tation is a good Plea, 207 


Day. 


— How formerly given on the Venire. 6 
No Day was given on the Diſtringas. ibid, 
Day at Niſi prius and in Bank are the ſame in 

Tow; © © | | 66 
Defendant muſt have Day given from Time to 

Time till the End of the Suit. 81, 82 
Court may only give Day from Term to Term. 8: 


; $ 0 Debt. 


What Words amount to a ſuffigient Averment in 
a Declaration in Debt 100 


Debt may be brought on a Judgment. 27 
Haintiff demands more than appears to be due, 
th it abates the Writ. 203, 204 
Where he may releaſe the Surplus. 108, 204 
If che Qhligor in a Bond is miſnamed, there 

muſt be an Alias dif, 174, 1 1 


* 


The TAB LI 

Debt on ſingle Bill, Defendant cannot plead Pay- 
ment without Acquittance. Page 113 
Defendant pleads Acceptance of Part of Condi- 
tion after the bringing the Writ, it is not 
good. | 203 
Defendant pleads Payment before the Day, and 
on Iſſue it is found for him, he ſhall have 
Judgment. 113 
— But if found for Plaintiff he ſhould not 
have Judgment. 120 
— A: might have demurred ſpecially. 
113 

Defendant pleads Payment on a Day impoſſible, 
and on Iſſue it is found for Plaintiff, Plaintiff 
ſhall have Judgment. 122 
Not guilty in Debt is aided after Verdict. 124 


Declaration. Vide Pleadings. 


Deed, 
2 {Wie Solemnity of Deed under Seal. 47, 113, 173 


Default. 
Default of Tenant or Defendant before or after 
in W Appearance. - 5, 10,34 
1 Defence. 
ſence and Half Defence. 150, 152 


Demiſe of the King, Vide Abatement\ 
R 2 Demurrer. 


* 4 


Th TABLE. 


Demurrer. 


The Court are to judge of Matters of Law. Paz. 
a 477 F 
Demurrer admits the Fact. . = - Y 
Defendant cannot demur and plead to fame Fai 
Demurrer to Part, Iſſue to the Reſt, Court & 
determine which they pleaſe firſt. ibid 
Where the Tort is laid ſubſequent to the bring. 
ing of the Action, Defendant may demur ſpe- 
cially. 106 
Demurrer will not hold for omitting Defeni: 
vim & Injuriam, though ſhewn for ſpeci 


Cauſe. 156 
Where Plaintiff may releaſe Part of his Demar! 
after general Demurrer. 10} 


Defendant cannot demur in Abatement. 2:5} 
In Debt Defendant pleads Payment before th: 
Day, Plaintiff may demur ſpecially. 113 
Defendant juſtifies to the Whole, and only plex 
to Part, Plaintiff may demur. 127 
Incertain Pleadings, as Negative pregnant of 
firmative, and e con are bad on Demurt 
123,1 

Tlaintiff may amend after Joinder in Demurrer, 
the Cauſe is ſtill in the Paper on Payment 
Colts. 


Departure. Vide Pleadings. 
Devaſtavit, Vide Executoz. 


d 


Dice 


The TABLE. 


Diſcontinuance of Pꝛoceſs. 


What is a Diſcontinuance. Page 51, 108, 125 10 
129 
| WWhat Diſcontinuances are helped after Verdict. 


& | 125 to 129 
After Iſſue joined, or Verdict, Plaintiff cannot dif- 
continue without Leave of the Court. 98, 2 


50 Plaintiff demurs in Bar to Plea in Abatement, be 

» diſcontinues the Suit. 209 

be. Diſcontinuance by Demiſe of the King, 193 to 
195 

ODiaringas. Vide Jury Pꝛoceſg. 

15 Docket, Vide Judgment. 


Ejetment. 
ry of Leſſor is not pleadable puis dar- 


reign Conti nuance. 84 


England. 


e Conſtitution of England. Vide the Intro- 
duction. 


Entry. 


ſbere Demandant abates his Writ by Entry 
no Part. Vide Abatement. 
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The TABLE. 


Erro. 


Writ of Error muſt be brought in the Courts a 
Weſtminſter. | Page 152 
Plea is removed by Error, the Inferior Cour 
ſhall not afterwards have Conuzance. 156 
Want of an Original is helped after Verdict, ſ 
if Original is miſrecited, 96 


But a virious Original is not _ 12 


A material Variance between Writ and Count i; 
Error. 4} 
Variance in the Damnum is not Error. 199 
Writ againſt Heir apparent, and Plaintiff de- 
clares againſt him as Heir, this is Error. 191 
$0 Declaration againſt Heir, and Plaintift ha 
Judgment againſt Heir apparent, it is Error. 19: 
Where a Stranger” s Name is in the Plea inſtead 
of Defendant's, it is Error. 117 
Where Diminution of Record may be aſſigned for 
Error. 138, 143 
How the Record ought to be certified on Error 
brought, 142,143 
What may be taken Advantage of by Ertor on 
Scire facias. 208 
Judgment given upon Error is amendable. 14 
Vide Amendment. 


Eſcape. 
Action of Eſcape, where it lies againſt the Sit 


rift. 19, 20 
Elſon, 
In real and perſonal Actions. 97 10 J 


Clerk of the Eſſoins, his Office. Il 
<2 Miſnome 


mW. a. EE a. . @& . Finn 


VS we 


2. 


The TABLE. 
Miſnomer in an Eſſoin was amendable by the 
Common Law. Page 87 


Evidence, 


On Non aſſumpfit pleaded, the Plaintiff may give 
in Evidence any Promiſe that differs not in 
Subſtance, 42 

But where Defendant pleads a collateral Matter, 
it muſt be proved in the ſame Manner as 

| pleaded, iid. 

What Matters the Defendant may give in Evi- 
dence on the general Iſſue pleaded. 52 to 54 

Evidence in Writ of Attaint. 577 103 


Ex communication. 


Excommunication cannot be pleaded after a ge- 
neral Imparlance. 163 


| In what Caſes it diſables the Plaintiff. 163, 164 


The Manner of Pleading it, and Replication 
thereto. 160, 161, 163, 164, 165 


Executoꝛ. 


The Addition of Executor, how to be made in 
Pleadings. - | 191, 192 
Writ againſt an Executor in the Debet and Deti- 
net, it is not amendable, 96 
Executor ſhall not be charged de Jure * 
161d. 

Executor or Adminiſtrator ſhall not be held to 
ſpecial Bail. 30, 31 
One Executor pleads in Abatement, the Writ 
ball abate againſt both. 200 
75 R 4 Executor 


The TABLE. 

Executor fails in any Part of Plea to cover Al. 
ſers', Plaintift ſhall have Judgment for hi 
whole Demand. - Page 128 

Executor is not diſabled by Outlawry from ſuing, 

I 59, 164 

— nor by Alienage. 166 

— but he is diſabled by Excommunication, 

163, 164 
One Executor releaſes, it is a Devaſtavit in him, 
196 

That he will not proceed at Law is no Devaſta- 
vit. ibid. 

One Executor dies after Summons and Severance, 
this abates not the Suit, ſor the other goes on 
for the whole. 196, 197 

Where Executor may have Scire facias, notwith- 
ſtanding Abatement by Death of Teſtator. 86 

Where he ſhould be charged as Adminiſtrator de 
bonis non, and not as 133 192 

Adminiſtrator Durante minore /Etate, where he 

ſhall be charged as Admiviſtrator de boxis uon 

I 92, 193 


Exigent. Vide Dutlawyy, 


Falſe Judgment, 
| We of falſe Judgment. 


Feud. 


Feuds not chargeable during Minority. 44 t0 46 
Feudal Duties. 


The TABLE. 


Fine, 


Fines to the King on original Writs. Page 2, 6 
Fine acknowledged in an Inferior Court is re- 
moved by Error, the Inferior Court ſhall not 
demand Conuzance, 156 


Franchiſe, 


Franchiſe. 21 t0 26 
Courts of Franchiſes. Vide Courts. 


— — * _ 


Gil. 
© as of the Action, its Signification. 53 


Guardian, 
IB Guardian. 44, 45 
— — — — 
7 
Habeas Coꝛpus. 
1 93 it is neceſſary on a Cepi returned. 
18 
46 WW Vere Defendant muſt give ſpecial Bail on bring- 
10 ing Habeas Corpus to remove a Cauſe. 31 


It 


The TABLE. 


It is quaſi the firſt Proceeding, and Court takes 


Notice of nothing precedent. | 


Þabeas Co2poza Juratowmm. 
Jury-Procels, 


Heir. 
He may not be held to ſpecial Bail. 


Page 198 
Vide 


31 


The inducive Addition of Heir where it is ne- 
ceſſary and is miſtaken, it is fatal to the Action. 


Otherwiſe if it be Surpluſage. 


191 
ibid 


Writ againſt Heir apparent, and Plaintiff declares 


againſt him as Heir, this is Error. 


191 


So Declaration againſt Heir, and Plaintiff has 


Judgment againſt Heir apparent, it is Error. 


193 


Hundzed. Vide Franchiſe. 


Pund2edo2s. 


Where there ſhould be Hundredors in the Ven:ye 


56, 76 


— — — ——— — 


Teofafl. vide Amendment. 


Imparlante. 


Wes it aroſe, and where tis allowed. 35, 


36 


Imparlance 


* 


The TAB L E. 


Imparlance ſhould be given the Defendant from 
Term to Term till Plea is pleaded. Page 81 
Plaintiff may enter an Imparlance for Defendant 
to a Term ſubſequent to the Plea pleaded. 
127, 128 

Defendant imparls by a wrong Name, bur pleads 
by a right Name, it is not a material Fault. 
117 

Imparlance Roll, how it may be amended. 115 
to 117 

The Form of General and Special Imparlances. 
147, 148, 170 

Plea of Tender muſt be pleaded before Impar- 
lance, 148 
What may be pleaded before or after General or 
Special Imparlance. 148, 149, 151, 169, 170 


Jmpaiſonment, 


Impriſonment for Contempt of Proceſs. 20, 21 


Indickmeuts. 
Indictments are not amendable. 93 
Defendant cannot plead Miſnomer. 175 


Infant, 
Where he fhall have his Age or not. 44 to 46, 


49 
Non-age may be given in Evidence on the genc- 
ral Iſſue. 33» 54 


Defendant 


The TABLE. 


Defendant pleads Non. age in Aſumpfit, Plaintiff 


may reply ſor Neceſſaries. Page 122 
Judgment againſt an Infant, quod fit in Miſeri- 
 _ cordia, it is Error. 143 
Infant Plaintiff appears by Attorney, Verdict for 
him ſhall not be arreſted. -.*t 
Infomation. 
| Informations on penal Statutes are not amend- 
able. | 93 
Inquiſition. 
Judgment ſhall be arreſted after Inquiſition in the 
ſame Manner as after Verdict. 105 
Joinder in Action. 
Any Actions of the ſame Nature may be joined in 
one Writ, 4 5, 6 
_ Iffnte, 
Where a Miſnomer in joining Iſſue ſhall be a- 
mended. 129 


Vide Judgment arreſted and Pleadings. 
Iſſue bow to be entred. Vide Rolls and Ni 


Prius, 


Judgmeyt. 


The T ABLE 


Judgment. 


Where Demandant may have Judgment in real 
Actions before Appearance. Page 9,10 
In perſonal Actions Plaintiff cannot have Judg- 
ment till Defendant appears. 34 
What Judgment is given on Pleas in Abatement. 
43, 44, 151, 162, 163 

Proceſs ad audiendum Judicium. 66, 67 
When Matter is ſhewn before Judgment, which 
would make the judgment erroneous when 
given, Court ſhould arreſt Judgment. 55, 136 
Motion in Arreſt of Judgment ſhould not be 
made till Verdict is entred of Record. 38 
If there be a Variance in Subſtance between 
Writ and Count, Judgment ſhould be arreſted. 
41, 43, 116 

But Matter of Form ſhall not arreſt it. 86, 90 
Nor the Omiſſion of Collateral Matter. 113, 114 
Infant Plaintiff appears by Attorney, and has 
Verdict, Judgment ſhall not be arreſted. 91 
Where the Gilt of the Action is not certainly al- 
ledged, ſo that there is not ſufficient Founda- 
tion to give Judgment, it ſhall be arreited. 55, 

| 98 to 105 

So where Part of the Demand is uncertainly al- 
ledged and entire Damages found. 98, 102, 

| 194, 108. Vide Releaſe. 
Defendant ſhall not have Judgment on a bad 
Plea, though found for him. 112, 113, 124, 
127 

But the Plaintiff ſhall have Judgment 3 
ä ibid, 


w—ez 3 


Judgment 


The TABLE. 


Judgment ſhall be arreſted where no Iſſue is 


joined. Page 100, 107 
Where an Eſſential Part of the Action is not 
put in Iſſue. 100 to 114 


Where the Iſſue is immaterial. 118, 120 


— - Where Plaintiff does not traverſe the ſame 


Matter in the Bar. 119, 120 
—— — Where the Iſſue is impoſſible. 121, 122 
—— Where the Verdict does not determine the 

whole Matter in Iſſue. 125, 129 
Informal Iſſue is helped by Verdict. 118 to 124 
Iſſue as to Part, the Reſidue omitted, though ir 

is a Diſcontinuance, it is belped by Verdi6. 

125 to 129 
Judgment may be arreſted after an Inquiſition in 

the ſame Manner as after Verdict. 105 
Judgment againſt an Infant, guns fit in Miſeri- 

cordia, it is Error. 143 
Judgment how to be docketed. 140 
Faiſe Dacket binds not Lands. 141 
Judgments may be amended in any Part the ſame 

Term. 37, 88, 114, 143), 144 
There can be no Amendment to defeat a Judg- 

ment. 140 
Miſpriſion of the Clerk in Eatring may be amend- 

— by any other Part of the Record. 91, 92, 

| 141, 142, 178 

Judgment may be amended by the Docket. 140 

Bat the Error of the Court is only amendable the 
ſame Term. | 87, 142, 143, 178 

B & a Repugnancy that is Surpluſage ſhall be a- 

mended. Vide Repugnancy. 144 

Interlocutory Judgment may be amended as well 

as final Judgment. 145 


5 Unleſs 


1 


The TABLE. 


Unleſs where the Judgment is contradictory to 

the Reaſons of piving it. Page 145 
Plaintift amending his Fudgment after Error 
brought mult pay Colts. 146 
Otherwiſe where Defendant proceeded on an- 

other Error. | ibid. 
judgment given upon a Writ of Error may be a- 
mended, being for the Benefit of both Parties. 


144 
Vide Error. | 
Jurisdifion, Vide Franchiſe and Court. 


Jury. 


What Matters belong to the Jury to try. 47, 49, 
Fl, 52, $4 56 


> [Wl They ought not to take Conuzance of any Thing 
ſubſequent to the bringing the Action. 106 
: Grand Jury whence introduced. | F7 
4 Ede. Attaint and Challenge. 

0 

f Jury Procefs. 


'8 Wl The Hiſtory of Jury Proceſs derived down. 56 10 
0 61 

nde enire, to what Place to be awarded. 56, 70 to 72 

718 ho to be returned and filed. G1, 62 

a- WO The Qualifications required by it. Vide Chal- 
44 lenge. 

ell Row to be continued. 63 to 66 


How amendable by the Common Law. 88 
What Miſtakes in awarding are amendable by 
the Statutes of Jeofail. 130 to 134 
8 What 
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The TABLE. 


What ſhall be conſtrued a Null Venire, and (6 


aided by the Statutes. Page 32, 34 
What Returns ſhall be Error. 131, 133, 134, 136 
Venire de novo. 74, 75, 94, 125, 138 
Penire by Proviſo; 74 
Habeas Corpora Jur'; — preſent Method of 

ſummoning the Jury b 62, 63 
Diſtringas, how to be i — ibid. 
Where amendable. 133, 134, 180, 181 
Omiſſion of Diſtringas is aided where there is 2 

good Venire. 134 


——— — a a. * 


King, Vide Pꝛerogative. 


HE Statutes of Jeofail extend not to the 
King. 93» 94 


Demiſe of the King. Vide Abatement, 
King's Bench. Vide Court. 


— — — 


| | 24 3) 
* 

Libel, 

Libel at the Civil Law. ; 


1 Libett}) 


The TABLE. 

Liberties and Franchiſes. Page 21 to 26 
Limitation, 

The Statute of Limitations muſt be pleaded, 54 


a K — — »„— — — — — [n 


n 


n 


DHemozandums, 


W Here the Common pleas uſe a Memoran- 
dum. 39 


Milnomer. 


The Names of Men are only Sounds for Di- 

t. ſtinction Sake. 181 
Where a Name omitted in Declaration makes it 
bad. | 173 
Omiſſion of Name in Grants, &c. may be help- 
ed by Averment. 174 
Chriſtian Name wholly miſtaken is fatal to all le- 
gal Inſtruments. 174, 180 

» 3) — Except in an Indictment for Felony. 175 
—— Except in Grants and Deviſes, where there 
are ſufficient Marks of Diſtinction without ang 
Name. 175, 176, 188, 189 
Defendant is miſnamed in a Bond, he may plead 
Non eſt factum. 175 
Deſendant imparls by a wrong Chriſtian Name, 
but pleads right, it is not a material Fault. 


117 
5 Miſnomer 


The TABLE. 


Miſnomer of Attorney is amendable by the War- 


rant. Page 117 
Defendant pleads in the Name of a Stranger, it 
is Error. ibid. 
— But if he pleads in the Name of Plaintiff, 
it ſhould he amended. 118 
—— So where he joins Iſſue in Plaintiff's Name, 
it is amendable. 129 


Defendant is impleaded by a wrong Name, and 
has Judgment, he may plead it in Bar of an- 
other Action. 176 

Chriſtian Name truly put at firſt, and afterward; 
varied does not avoid a Grant. ibid. 

Nor vitiate Pleadings, unleſs it be a material 
Variance, 117, 177, 178 

Miſtake in the Surname does not vitiate Grants. 

| 178 

A literal Miſtake in the Surname in Pleading; 

may be amended, while the Record is before 


the Court. 179, 180 
Surname rightly put, and varied in Pleadings 
| ſhall be amended. | I 80, 181 


Vide Addition and Corporation. 


— 1 
— — I I 


Miſi Pꝛius. 


| 6 8 by Niſi Prius, by whom nt 
. 58,59 
Judge of Niſi Prius, his Duty. 103, 104 
Niiſi Prius Roll, how to be made up. 37, 38, 64 
to 66, 116 

If Plaintiff be nonſuited for Variance between 
Niſi Prius Roll and Plea Roll, the Nonſut 
ought not to be entred, Ny 


Fy Fay 


The TABLE. 


M/ Prius Roll ſhould be preſerved to warrant 
the Judgment. | Page 138 
If it varies from the Plea Roll in a Matter that 
alters the Iſſue, it ſhall not be amended. 138, 


—— Otherwiſe where the Iſſue is not alered, 
Nift Prius by Proviſo. = 
Nonage. Vide Inkant. 
Non Omittas. 
Non omittas Capias. 21 t0 26 
Non omittas Latitat. 24 
Non - Pꝛols. 
When the Plaintiff may be Non-proſſed. 34 
Nonſuit. 


Nonſuit for Variance between Ny Prius Roll 
and Plea Roll ought not to be entred. 138 
Nonſuit in Error. 144 


Non-Tenure, Vide Abatement, 


— 


Officers of Courts, Vide Paivilege. 
Ouginal Writ, Vide TUrit. 


8 2 Outlaw. 


The TABLE. 


Outlawyy, 


Roceſs to the Outlawry before Judgment in 
P the Action, Page 12, 13 


——— After Judgment. 14 
Warrant of Attorney how to be filed. I5 
Proclamation how to be made. | ibid, 
Appearance and Superſedeas thereto. 16,159 
Judgment of Outlawry, by whom pronounced 
13 
Execution thereon general and ſpecial, and Scire 
facias againſt the Credits. 13, 14 
Proceſs in Outlawry is not amendable. 8 
Where Bail is required before and after Outlay- 
ry. 16 
Where Outlawry may be pleaded in Abatement 
Ss 158, 159, 162, 16} 
'*Tis no Diſability where Plaintiff ſues as Execi- 
tor. 159 
— Nor in a Writ of Error to reverſe Out- 
lawry. | ibid, 
When, and how to be pleaded, and Replication 
thereto. 160, 161, 16: 
Outlawry in a County Palatine, how far it di 
ables Plaintiff. 161, 16} 
Defendant pleads Outlawry, which is afterwatd 
reverſed, this Plea ſhall nut be pong 
162, 10} 

Outlawry may be pleaded Puis darr. Contin. 8 


Dyer, 
Oyer muſt be demanded before Imparlance. 14 


Variance between Bund and Oyer may be pleat 


ed. 


Page 


—— 


The TABLE. 


| Aper- Book, how it is delivered. Page 36, 37 
It regulates, and may amend the 
ſubſequent Proceedings. 37, 38, 115,145 


id. 

1 Parol Demur. Vide Inkant. 
13 

in Partition. 


os WY Defendant in Partition cannot bring a new Writ, 
for he may have the ſame Remedy on Plaintift's 


* Writ. | 209 
nt, Peer. Vide Trial. 

6 

5 Philazer. 

. His Manner of iſſuing Writs. - G, 12,1 3 
TT Of recording Appearances. 26 
10 Plaint. 

4 Paint in an Inferior Court is in the Nature of a 
rad Writ, 108 


Plea and Pleading. 


In what Language Pleadings ought to be. 38, 101 
Declaration, whatever may be comprized in one 

Writ, may be in one Declaration. 3 to 6 
But Declaration cannot be extended beyond the 

Writ, ibid. 108, 109 
In what Time Plaintiff ſhould declare on Civil 
and Criminal Proceſs. 33 t0 35 
8 3 The 
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The TABLE. 


The old Method of declaring Ore tenus. Page 36, 

i 3 
How the Recital of Sym. fuit is warranted, 9) 
Miſ-recital of the Original was amendable by the 


Common Law. $7 
Varies from the Original in the Damuum, it is + 

bateable. 199 
The Concluſion of Declaration. 39 
How to be delivered and entred, 36, 37 


What are proper Affirmatives to expreſs the Cer- 
tainty of the Action. 98 to 102, 106 
Defendant is miſnamed in an Obligation, Plaintif 
ſhould inſert an Alias dif in the Declaration. 


| 174, 179 
Pleas, when to be pleaded. Vide Imparlance. 
The Order of Pleading. 40, 41 


In Abatement. Vide Abatement. 

Temporary Bars or Pleas of Suſpenſion 
Lide Infant. 

Outlawry is only a temporary Impediment. 16; 

In Bar. | 42 

General Iſſues. 42, 47, 48, 50 to 53. Vide E. 

_ vidence. 5 

Defendant ſhall not plead ſpecial Matter amount. 
ing to the general Iſſue. 50 

Bars in Aſſiſes. 48, 49,51 

Defendant is impleaded by a wrong Name, and 
has Judgment, he may plead it in Bar of at- 


other Action. 176 
Defendant cannot demur and plead to the ſame 
Point. 5) 


Defendant demurs to Part, and pleads to the 
Reft, Court may determine which Iſſue they 
pleaſe firſt. 55 


Deſendant 


_—_— - 22 21 8 2 — 
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The T ABLE. 


Defendant pleads to Part only, it is good for that 
Part, and Plaintiff ſhould take Judgment for 
Reſidue. Page 125 to 128 

— — — Juſtifies to Whole, and pleads only to 


Part, the Plea is bad. 127 


In what Term Plea ſhould be entred. 128 
What is a ſufficient Affirmative to be traverſed. 

100, 101, 106, 107 
Defendant may traverſe any material Part of the 


Declaration. 42, Jo, 31, 112 


Traverſe cannot be taken on Traverſe. 54 
Traverſe to Declaration, Bar or Replication; 
how it avoids them. 54» 55 


Replication muſt not falſify Declaration. 109 


Should confeſs or deny the Bar. 123 
Should traverſe the ſame Matter that is in the 
Bar. | 107, 112, 119, 120, 123 
Negative pregnant is helped after Verdict. 123, 
I2 
do is Affirmative pregnant of Negative. bid 
Where new Matter is ſhewn in pleading the o- 
ther Party ſhould have an Opportunity of an- 
ſwer ing it. 122 
Rejoinder ſhould not falſify the Bar. 109 
What Defe&s in Pleading are helped by Verdict. 
Vide judgment. 


Plea Puis darreign Continuance. 


When to be pleaded. 92 
How to be pleaded in Abatement or Bar, with 

ts different Concluſions. 84, 85 
What may be pleaded Puis darr. Contin. 82 to 


85, 199 
Whether there may be two Pleas Puis darr. Con- 


tin. 85 
8 4 Pledges, 


The TABLE. 


Pledges, 
Pledges of the Proſecution. Page 6, 7, 28 
Popiſh Recuſancy, 


Where it may be pleaded in Diſability of Plain- | 
tif. 8 167 | 


Poftea Comitatus. 9, 2: 
Poſtea. 138. Vide Nifi Pꝛius. 


Premunire 
Where Judgment in Præmunire may be pleaded 
in Diſability of Plaintift. 167 
Pꝛerogative. 
In Actions at the Suit of the King, it is uſual to 
drop one Proceſs. 58 
Nullum Tempus occurrit Regi. 83,85 
Writs brought by the King are amendable by the 
Common Law. 88 


King is not within the Statutes of Jeofail. 93, 94 


Preſcription, 


How Defendant ſhould preſcribe for Common. 113 


Replication thereto. 110 
How a Copyholder may preſcribe. 121 
Paivilege, 

Attendants on Courts of Juſtice how protected 


16 75 168 
Plaintiff 


— I OT TT 


8 
iff 


The TABLE. 

Plaintiff or Defendant going with Leave of Court 
for Evidences ſhall have Privilege. Page 167 
Witneſſes protected eundo & redeundo. 168 
Officer impleaded out of his own Court may 
plead bis Privilege. 168, 169 
Bur he ſhall not, if Plaintiff cannot have the 
ſame Remedy againſt him in his Court. 169 
Nor where he is ſued as Executor, Cc. 170 
Nor where he is ſued by an Officer of another 
Court. 171 
Nor in a joint Action with others not privi- 
leged. ibid. 
Where Attorney of Common Pleas being im- 
pleaded in Cuſtod. Mar. may have bis Privi- 
lege. 172 
——— How Servants of Officers are privileged. 
ibid. 

How and when Plea of Privilege muſt be plead- 


ed. 44, 149, 169, 170 
—— Ho it may be traverſed. N 172 


Pꝛocedendo. 198 
Pꝛohibition. 


Where it lies. 


152, 164 
othonotary, 
His Office. Pe l 36 to 38 
Pꝛoviſo. 
Nift Prius by Proviſo. "> 
Quare 


The TABLE. 


Quare Impedit. 


k gy Writ muſt be brought in the Courts at 
e ab : | Page 156 

It is final on Nonſuit or Diſcontinuance. 208 
Defendant ſhall not bring another Writ for the 
ſame Preſentation, for he may have the ſame 


Remedy on Plaintiffs. 209 
Queen. 

M* fue and be ſued without the King, 

| 198 
Recow, 

HE Credit given to a Record. 189 

If vitiated by Raſure, it ſhall be 2. 

mended. | 146 

How to be certified by Inferior Court on 

Error. | | 142, 143 


Recuſancy. Vide Popiſh Recuſancy, 
Rejoinder, Vide Pleading. 


Releaſe, 


Where it may be given in Evidence on the ge- 

neral Iſſue, | 52, 53 
Where it muſt be pleaded. 52 
How it may be pleaded Puis darrein Continu- 


ance. 82 10 85 
Where 


The TABLE. 


Where Plaintiff may releaſe Part of his Demand. 
Page 108, 109, 204 


One Joint Obligee may releaſe a Bond. 196 
So may Co-executor, but it is a Devaſtavit in 


him. ibid. 
Remainder, 
Remainder may be limited to a natural Perſon 
before he comes into Being. 182 
But not to a Corporation before created. ibid. 
Replication, Vide Pleading. 
Repugnancy, 


Repugnancy in the Count, where it is Surplu- 
ſage, does not vitiate after Verdict. 105 to 108 


Nor in Grants nor Deviſes. 175, 176 
Nor in the Entry of a Judgment. 144, 145, 180, 
181 


But if the Repugnancy be in a Point material, 
it is fatal, unleſs the Verdict appears to be 
given on a different Part of the Declaration. 


107 to 113 
Vide Amendment and Error, 


Reſcue, 

Where the Sheriff may return a Reſcue. 19, 20 
Remedy againſt the Reſcuers. 19 
Rolls. 

How Rolls are entred. 37 to 39, 128 


How amendable. 87,114t0 117 


©Ccandalum 


— — — — 


The TABLE. 
Standalum Bagnatum. 
* Action may be laid in any County. Page 


73 


Stire Facias. 


How it may be iſſued apainſt the Debtor of an 
Outlaw. | "-— us 
It is not neceſſary to revive by Scire Facias a- 
gainſt an Outlaw. 14, 15 
Scire Facias to revive after Year and Day. 27 
Where Executor of Plaintift (after his Death) 
may have Scire facias on interlocutory Judg- 
ment. 86 
To Scire Facias, nothing ſhall be pleaded in A- 
batement, that was pleadable in the Action. 
X 208 
Matters in and before the Writ muſt be pleaded 
in Abatement. ibid, 
——- Aſter the Writ may be taken Advantage of 
by Writ of Error. ibid. 


Sheriff. 


How he uſed to take Pledges of Proſecution. 6, 7 
How he uſed to execute a Writ of Summons. 10 
He is obliged to take Bail on an Arreſt, 17 
Where amerciable for not bringing in the Body, 


after Cepi returned. 17 £0 19 
He muſt return the Writ. 18 
Action againſt him for a falſe Return. 19 
Where he may return a Reſcue. 19, 20 
Action for an Eſcape againſt him. ibid. 


Where he may enter a Liberty. 21 to 26 


Where 


The: TAB LE. 


Where there are two Sheriffs, and one dies, the 
Office is at an End till another is choſen. Page 


136 
Sheriftwick of London and Middleſex, in whom. 


Vide Challenge. — 
Summons and Severance. 
Where it lies. 195 t0 197 
Superſedeas. 
Superſedeas of Outlawry. | 16 


Surpluſage, Vide Repugnancy. 


— dl a 


Ales. 58, 75 
Terms and Return-Days. | 8 
Ton. Vide the Introduction. 

Traverſe, Vide Pleading, 


Treſpaſs, 


Treſpaſs is exprefled generally in the Writ. 3 
Plaint may count of any Treſpaſs before the Writ. 

ibid. 
What Certainty of Number or Meaſure is ne- 
ceſſary. 98, 103 
4 Plaintiff 
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Plaintiff declares quod cum, it is bad. Page 100 
Defendant ſhould only juſtify for ſo much as he 
pleads to. I 26, 127 
Replevin brought for the ſame Thing may be 
pleaded to an Action of Treſpaſs. 207 
Defendant pleads a ſpecial Jaſtification, the Re- 
plication ſhould traverſe that very Matter, 1 23, 


I 24 
_ Vide Aſſault. 


: Trial, 


Trial of every Freeman muſt be per Pares. 21,56 
By whom a Peer ſhall be tried in Capital Caſes. 


8 
His Cauſe with Commoner ſhall be tried by the 
Country. 78, 79 
He cannot challenge his Peers. 80 
A Biſhop ſhall be tried by the Country. 80, 81 
Niſi Prius by whom conſtituted. 58, 59 
If Defendant does not appear, Inqueſt may be 
taken by Default. 60, 62, 81 
The Duty of Judge of Niſi Prius. 103, 104 
When a new Trial may be moved for. 38 
Vide Challenge, Jury and Ni Prius. 
Trover. 
For what Trover lies. 98, 99 


Uenire, Vide Jury Pꝛoteſs. 


y | Uenue. 


The TABLE. 


Cenue. 
Wi the Venue muſt be laid in local Ac- 
tions. Page 68, 70 
—— In tranſitory Actions. 68, 69 


—— In local Actions ariſing in two Counties. 


7I 
Actions ariſing in the Counties Palatine. Vide 
Count. * | 


Where the Court will change the Venue. 73, 


74 

Uerdick. 
How to be entred on Record. 37, 38 
Verdi& being entred on Record cannot be al- 
tered but by Rule of Court. 116 
Verdi& which does not determine the whole 
Matter in Iſſue is imperfe&. I25, 129 


Entry of a ſpecial Verdi& may be amended by 
the Minute or Judge's Memcry. 139, 140 


What Deſects are helped by Verdict. Vide Judg- 
ment. 


— — 


— 


Ager of Law. 39, 40, 48, 52. and in the 


Introduction. 13 
Warrant of Attomey. 
How to be filed on Proceſs to the Outlawry. 15 
Where. 
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Where the Want of Warrant is helped by Ver. 


dict. Page 9 
Waſte. 

Writ of Waſte muſt be brought in the Courts at 

Weſtminſter. 156 

Witneſs, 

Witneſſes are protected by ghe Court eundo & 

redeundo. 168 
CUrit. 

Original Writs, from whence they iſſue. 2 

What ARions may be comprized in one Writ. 3 

20.6 

Teſte and Return. 7 


Original returnable in the Term of Appearance, 
warrants the Recital Sum. fuit. 97 
A ſecond Writ may be ſued out Teſte the ſame 
Day the former abated. 209 
Vide other Writs in the Order of their Names. 


